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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

STA TE OF IDAHO,
Plaintiff/Respondent,
vs.
JAY ALTON ROACH,
Defendant/Appe I!ant.
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)
)
)
)
)
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Case No. CR-2011-9167
Docket No. 41221
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CLERK'S RECORD ON APPEAL
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Appeal from the District Court of the
Seventh Judicial District of the State of Idaho,
in and for the County of Bonneville

HONORABLE RALPH L SAVAGE, Magistrate Judge.

**************
Attorneyfor Appellant

Attorney.for Respondent

Attorney General's Office
Statehouse Mail, Room 210
700 West Jefferson
Boise, ID 83720

Ronald L Swafford
Swafford Law Office
525 9th Street
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Case: CR-2011-00

7-MD Current Judge Dane H \AJatklns

Defendant: Roach, Jay Alton

·of Idaho vs. Jay Alton Roach
Code

User

MINE

BOULWARE

Minute Entry
Hearing type: Motion in Limine
Hearing date: 3/30/2012
Time: 7:41 am
Courtroom:
Court reporter:
Minutes Clerk: Tina Boulware
Tape Number:
Defense Attorney: Ronald Swafford
Prosecutor: County Prosecutor

Stephen J. Clark

MOTN

KER

Objection to Motion in Limine

Stephen J. Clark

MINE

BOULWARE

Minute Entry
Hearing type: Jury Trial
Hearing date: 3/30/2012
Time: 9:03 am
Courtroom:
Court reporter:
Minutes Clerk: Tina Boulware
Tape Number:
Defense Attorney: Ronald Swafford
Prosecutor: County Prosecutor

Stephen J. Clark

HRHD

SOUTHWIC

Hearing result for Motion scheduled on
03/28/2012 04:30 PM: Hearing Held motn to
cont. and motn to exclude expert witness

Stephen J. Clark

HRHD

BOULWARE

Hearing result for Jury Trial scheduled on
03/30/2012 09:00 AM: Hearing Held

Stephen J. Clark

012

HRSC

BOULWARE

Hearing Scheduled (Status Conference
06/20/2012 08:00 AM)

Stephen J. Clark

J12

NOTH

BELLIN

Notice Of Hearing

Stephen J. Clark

J12

MINE

BOULWARE

Minute Entry
Hearing type: Status Conference
Hearing date: 6/20/2012
Time: 8: 12 am
Courtroom:
Court reporter:
Minutes Clerk: Tina Boulware
Tape Number:
Defense Attorney: Ronald Swafford
Prosecutor: County Prosecutor

Stephen J. Clark

HRHD

BOULWARE

Hearing result for Status Conference scheduled
on 06/20/2012 08:00 AM: Hearing Held

Stephen J. Clark

l12

ORDR

BOULWARE

Order Certifying Order as Final and Granting
Defandant's Motion for Permissive Appeal

Stephen J. Clark

2

NOTC

KER

Notice of Appeal

Stephen J Clark

JUDGE

HUNTSMAN

Judge Change to Judge Dane Watkins case on
Appeal.

Dane H Watkins Jr

2

NOTC

KER

Notice of Assigned Judge - Dane Watkins, Jr.

Stephen J. Clark

2

ORDR

LMESSICK

Order Re: Transcript on Appeal

Stephen J. Clark

12

MOTN

BERG

Motion to Dismiss Appeal

Stephen J. Clark

012

Judge
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te of Idaho vs. Jay Alton Roach
Judge

Code

User

/2011

CONT

HEATON

Hearing result for Jury Trial scheduled on
10/21/2011 09:00 AM: Continued 2 Months

Stephen J. Clark

/2011

HRSC

BOULWARE

Hearing Scheduled (Pretrial Conference
12/21/2011 03:00 PM)

Stephen J. Clark

HRSC

BOULWARE

Hearing Scheduled (Jury Trial 12/30/2011 09:00 Stephen J. Clark
AM)

BOULWARE

Order Setting Pre-Trial Conference and Jury Trial Stephen J. Clark

BOULWARE

Order Appointing Public Defender

Stephen J. Clark

HRVC

BOULWARE

Hearing result for Jury Trial scheduled on
12/30/2011 09:00 AM: Hearing Vacated

Stephen J. Clark

HRVC

BOULWARE

Hearing result for Pretrial Conference scheduled
on 12/21/2011 03:00 PM: Hearing Vacated

Stephen J. Clark

HRSC

BOULWARE

Hearing Scheduled (Pretrial Conference
03/07/2012 03:00 PM)

Stephen J. Clark

HRSC

BOULWARE

Hearing Scheduled (Jury Trial 03/30/2012 09:00 Stephen J. Clark
AM)

BOULWARE

Order Setting Pre-Trial Conference and Jury Trial Stephen J. Clark

WAVE

TABOR

Waiver of Right to Speedy Trial

Stephen J. Clark

012

HRHD

HEATON

Hearing result for Pretrial Conference scheduled
on 03/07/2012 03:00 PM: Hearing Held

Stephen J. Clark

J12

MISC

EGAN

Request for Disclosure of Expert Witness Under
Rule 16

Stephen J. Clark

BOULWARE

Request for Jury

Stephen J. Clark

0/2011

W12
2012

SWEL

BELLIN

State's Witness and Exhibit List

Stephen J. Clark

~012

RDRQ

KER

Defendant's Response to Plaintiffs Request for
Disclosure of Expert Witness Under Rule 16

Stephen J. Clark

~012

MOTN

EGAN

Motion to Continue

Stephen J. Clark

~012

HRSC

BOULWARE

Hearing Scheduled (Motion 03/28/2012 04:30
PM) motn to cont and motn to exclude expert
witness

Stephen J. Clark

MISC

TABOR

Objection to Defendant's Expert Witness
Disclosure of Dr. Michael Hlastala and Motion to
Exclude Expert Witness Under /.C.R. 16(c)(4)
and 16(e)(2)

Stephen J. Clark

MOTN

TABOR

State's Motion to Shorten Times

Stephen J. Clark

NOTC

TABOR

Notice of Hearing

Stephen J. Clark

SPJI

BERG

State's Proposed Jury Instructions

Stephen J. Clark

::J12

MINE

SOUTHWIC

Minute Entry

Stephen J. Clark

J12

NOTC

EGAN

Notice of Hearing

Stephen J. Clark

MISC

EGAN

State's Motion to Shorten Time

Stephen J. Clark

MOTN

EGAN

Motion in Limine to Exclude expert Testimony

Stephen J. Clark
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Case: CR-2011-

67-MD Current Judge: Dane H Watkin
Defendant: Roach, Jay Alton

te of Idaho vs. Jay Alton Roach

12011

'2011

Judge

Code

User

NEWI

IMPORT

New Case Filed, Citation Import

Magistrate Court Clerks

JUDGE

WHEATLEY

Judge Change

Penny Stanford

PROS

WHEATLEY

Prosecutor Assigned County Prosecutor

Penny Stanford

HRSC

WHEATLEY

Hearing Scheduled (Arraignment 06/17/2011
01 :00 PM)

Penny Stanford

BNDS

WHEATLEY

Bond Posted - Surety (Amount 500.00 )

Penny Stanford

NOAP

LOVE

Defendant: Roach, Jay Alton Notice Of
Appearance Ronald L Swafford

Penny Stanford

RODS

LOVE

Request For Discovery

Penny Stanford

HRVC

LOVE

Hearing result for Arraignment held on
06/17/2011 01:00 PM: Hearing Vacated

Penny Stanford

HRSC

LOVE

Hearing Scheduled (Pretrial Conference
07/14/2011 10:00 AM)

Penny Stanford

LOVE

Notice of Hearing

Penny Stanford

011

SIDD

BELLIN

State's Initial Discovery Disclosure and Request
for Discovery and Alibi Defense

Penny Stanford

2011

HRHD

KER

Hearing result for Pretrial Conference scheduled
on 07/14/2011 10:00 AM: Hearing Held

Penny Stanford

HRSC

KER

Hearing Scheduled (Pretrial Conference
09/08/2011 10:00 AM)

Stephen J Clark

JUDGE

KER

Judge Change

Stephen J. Clark

KER

Notice Resetting Hearing

Stephen J. Clark

W11

RODS

HEATON

Request For Supplemental Discovery

Stephen J. Clark

~011

MOTN

EGAN

Motion to Dismiss, Motion to Suppress, and
Motion in Limine (No Orders)

Stephen J. Clark

)11

MISC

EGAN

State's Oppositon to Motion to Dismiss, Matin to
Suppress and Motion in Limine

Stephen J. Clark

111

SPRD

BERG

State's Supplemental Response to Discovery

Stephen J. Clark

111

AFFD

CMADDEN

Affidavit In Support of Motion To Dismiss, Motion Stephen J. Clark
to Suppress and Motion in Limine

11

DWEL

EGAN

Defendant's Witness and Exhibit List

Stephen J. Clark

11

HRHD

WHEATLEY

Hearing result for Pretrial Conference scheduled
on 09/08/2011 10:00 AM: Hearing Held

Stephen J. Clark

DFJT

WHEATLEY

Demand For Jury Trial

Stephen J. Clark

WHEATLEY

File Back with Judge Clark for Scheduling

Stephen J. Clark

HRSC

BOULWARE

Hearing Scheduled (Pretrial Conference
10/05/2011 03:00 PM)

Stephen J. Clark

HRSC

BOULWARE

Hearing Scheduled (Jury Trial 10/21/2011 09:00 Stephen J. Clark
AM)

BOULWARE

Order Setting Pre-Trial Conference and Jury Trial Stephen J. Clark

HEATON

Hearing result for Pretrial Conference scheduled
on 10/05/2011 03:00 PM: Hearing Held

J11

)11

HRHD

Stephen J. Clark
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_7-MD Current Judge: Dane H \Natkins
Defendant Roach, Jay Alton

!

of Idaho vs. Jay Alton Roach
Code

User

'.012

MOTN

LMESSICK

Motion to Dismiss Appeal

Stephen J. Clark

112

HRSC

LMESSICK

Hearing Scheduled (Motion 08/27/2012 10:30
AM) Motion to Dismiss Appeal

Dane H Watkins Jr

LMESSICK

Judge

Notice of Hearing

Stephen J. Clark

STIP

BOULWARE

Stipulation to Excuse Selected Jury for Limited
Waiver of Protection Against Double Jepardy

ORDR

BOULWARE

Order on Stipulation to Excuse Selected Jury and Stephen J. Clark
For Limited Waiver for Protection Against Double
Jepardy.

DCHH

LMESSICK

Hearing result for Motion scheduled on
Dane H Watkins Jr
08/27/2012 10:30 AM: District Court Hearing Hele
Court Reporter: Karen Konvalinka
Number of Transcript Pages for this hearing
estimated: Motion to Dismiss Appeal 50 pages

MINE

LMESSICK

Minute Entry
Hearing type: Motion
Hearing date: 8/27/2012
Time: 10:27 am
Courtroom:
Court reporter: Karen Konvalinka
Minutes Clerk: Lettie Messick
Tape Number: 4
Defense Attorney: Ronald Swafford
Prosecutor: John Dewey

Stephen J. Clark

2012

TRAN

BERG

Transcript Filed for Jury Trial held on 3/30/12

Stephen J. Clark

2012

NOTC

LMESSICK

Notice of Lodging of Transcript
Objection Period expires 11 /19/12

Stephen J. Clark

012

NOTC

LMESSICK

Notice of Settling Transcript on Appeal and Notice Stephen J. Clark
of Time for Hearing Oral Argument

HRSC

LMESSICK

Hearing Scheduled (Appeal 03/07/2013 08:30
AM)

Dane H Watkins Jr

2012

STIP

EGAN

Stipulation for Extension of Briefing Deadlines
and Oral Argument Date

Stephen J. Clark

2012

ORDR

LMESSICK

Order Modifying Briefing Deadlined and Oral
Argument Date

Stephen J. Clark

)13

MISC

EGAN

Appellant's Brief

Stephen J. Clark

)13

BRIF

KER

Respondent's Brief Filed

Stephen J. Clark

13

BRIF

KER

Appellant's Reply Brief Filed

Stephen J. Clark

J13

DCHH

LMESSICK

Dane H Watkins Jr
Hearing result for Appeal scheduled on
04/11/2013 08:30 AM: District Court Hearing Hel<
Court Reporter: Karen Konvalinka
Number of Transcript Pages for this hearing
estimated: 50 pages

'012

~012

Stephen J. Clark
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Case: CR-2011-0

67-MD Current Judge Dane H Watkin
Defendant: Roach, Jay Alton

e of Idaho vs. Jay Alton Roach
Code

User

2013

MINE

LMESSICK

Minute Entry
Hearing type: Appeal
Hearing date: 4/11/2013
Time: 8:39 am
Courtroom:
Court reporter: Karen Konvalinka
Minutes Clerk: Lettie Messick
Tape Number: 5
Defense Attorney: Larren Covert
Prosecutor: John Dewey

Dane H Watkins Jr

'2013

MEMO

LMESSICK

Memorandum Decision and Order Re: Appeal

Dane H Watkins Jr

.013

NOTC

EGAN

Notice of Appeal

Dane H Watkins Jr

'2013

APSC

PADILLA

Appealed To The Supreme Court

Dane H Watkins Jr

CERTAP

PADILLA

Clerk's Certificate of Appeal

Dane H Watkins Jr

PADILLA

(SC) SET DUE DATE - TRANSCRIPT AND
CLERK'S RECORD DUE 9-23-13 **
TRANSCRIPT REQUESTED - K. Konvalinka:
4-11-13 HEARING (est 50 pgs)

Dane H Watkins Jr

'2013

Judge
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Of OllIC
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5
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OR
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You rnay call the clerk of the cowi to determine 1f you can s1y11 a ple.J of guilty and
pay the nne and costs by mail
) plead vu1J!y to the charye<,;,

Defendant uf authorized by clerk of magistrate court)

MAIL TU
BONNEVILLE COUNTY MAGISTRATE COURT

605 NORTH CAPITAL AVENUE

Departmental Report # Il 10

IN THE DISTRICT COURT OF THE 7TH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

THE STATE OF IDAHO,
Plaintiff,
COURT CASE NUMBER- - - - - - PROBABLE CAUSE AFFIDAVIT IN SUPPORT
OF ARREST AND/OR REFUSAL TO TAKE TEST

ROACH, Jay Alton
Defendant.
DOB
SSN/DL:
State: Id

State of Idaho,
County of BONNEVILLE
I, Corporal Neil Stevens the undersigned, being first duly sworn on oath, deposes and says that:
1. I am a peace officer employed by the Idaho State Police.
2. The defendant was arrested on June 11, 2011 at 0123 hours for the crime of driving while
under the influence of alcohol, drugs, or any other intoxicating substances pursuant to
Idaho code section 18-8004. Second or more DUI offense in the last ten years? No Misdemeanor
Other Offenses:
3. Location of Occurrence: Northgate Mile at approximately Lomax
4. Identified the defendant as: ROACH, Jay Alton by: Driver's License
5. Actual physical control established by: Observation By Affiant
6. I believe that there is probable cause to believe the defendant committed such crime because
of the following facts:
(NOTE: You must state the source of all information provided below. State what you observed
and what you learned from someone else, identifying that person):
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03

Departmental Report # 1110
PROBABLE CAUSE FOR STOP AND ARREST:
On June 11, 2011, at approximately 0112 hours, I, Corporal Neil Stevens, stopped a black
colored Chevrolet Corvette (Idaho registration 1120M) on Northgate Mile at
approximately Lomax for no front plate and his rear expiration sticker was blank. I could
smell the strong odor of an alcoholic beverage coming from the vehicle. I noticed the
driver's eyes were glassy and bloodshot. The driver identified himself as Jay Alton
ROACH (date of birth
with his Idaho Driver's License. I asked ROACH to
exit the vehicle to perform the standardized field sobriety tests. ROACH performed and
failed the tests. I arrested ROACH for DUI. I transported him to the Bonneville County
Jail. After listening to the ALS advisory and after the mandatory fifteen minute waiting
period, ROACH provided two breath samples on the Intoxilyzer 5000. The results were
.143/.144. ROACH was booked into the Bonneville County Jail for driving while under
the influence of alcohol, drugs, or any other intoxicating substances pursuant to Idaho code
section 18-8004. Video: Arbitrator
D.U. I. NOTES
Odor of alcoholic beverage: Yes
Admitted drinking alcoholic beverage: No
SlmTed speech: No
Impaired memory: No
Glassy/bloodshot eyes: Yes

Sobriety Tests-Meets Decision Points?
Gaze Nystagmus: Yes
Walk & Turn: Yes
One Leg Stand: Yes
Crash Involved: No Injury: No

Other:
Drugs Suspected: No Drug Recognition Evaluation Performed: No
Reason Drugs are Suspected:
Prior to being offered the test, the defendant was substantially informed of the consequences of
refusal and failure of the test as required by Section 18-8002 and 18-8002A, Idaho Code.
Defendant was tested for alcohol concentration, drugs or other intoxicating substances. The
test(s) was/were performed in compliance with Section 18-8003 & 18-8004 (4), Idaho Code, and
the standards and methods adopted by the Department of Law Enforcement.
BAC: .143/.144 Breath Instrument Type: Intoxilyzer 5000
Name of person administering breath test: Neil Stevens
Date Certification Expires: 03/31/2013

Serial# 68-012105

Videotape # Arbitrator

Page 2 of 3
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Departmental Report # 11100
By my signature and in the presence of a person authorized to administer Oaths in the State of
Idaho, I hereby solemnly swear that the information contained in this document and attached
reports and documents that may be included herein is true and correct to the best of my
information and belief
n/)
/

Q_}__,

/fw~~
1

(affiant)
Subscribedandswomtomeon

~

///

2o/j

My Commission expires:

)- I?/6__

Based upon the above Affidavit, the Court hereby finds that there is
Probable Cause to believe that a crime or crimes has been committed,
and that the Defendant committed said crime or crimes.
Dated this ___ day of _ _ _ _ _ _ _ , 20

, at _____ hours.

MAGISTRATE

Page 3 of 3
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IN THE DISTRICT COURT OF THE SEVENTH JUD!C!AL DISTRICT OF THE STATE OF
JN AND FOR THE COUNTY OF BONNEVILLE

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

Plaintiff,
v.

......,

/co"'- c i.._
Defendant.

ORDER TO APPEAR FOR ARRAIGNMENT
AFTER BOND HAS BEEN POSTED
WEEKEND BONDS AND BOOK
AND RELEASE ONLY

CASE NO.

after being released from the Bonneville County Jail, for arraignment at 1:00 p.m. in Courtroom 2, Law
Enforcement Building, Idaho Falls, Bonneville County, Idaho. If you fail to appear for arraignment at the
above-scheduled time, your bond will be forfeited and a Warrant will be issued for your arrest for Failure
to Appear.

IT IS SO ORDERED.
~ i,

DA TED This ~__,__·_·-_ _ day of _ _ __c:::::c_-=:.-c.:.....:...cG-'---·----·-' 20

/

o( lnnAJJ'-.-..
MAGrf:»T~ ·.~

I HEREBY EXPIIBSSLY WAIVE my right lo appear and be arraigned before a Magistrate on the first
judicial day after arrest and agree to appear on the date and time above written.

I HEREBY ACKNOWLEDGE that I have read and received a copy of the foregoing Order to Appear

on th is -~~--·- day of ____,_c;__.,,..c.=c....__.._ _. _ _ _ _ 20 _jj_.

G-

>u/WZ/,__

DEFENDANT

Appearance date:
Time:
Place:

1J

1ANE H. WATKINS, JR.
ONNEVILLE COUNTY PROSECU

ATTORNEY

_______::JJ))1J1

'

; 'i

Q\:-'
_,

''

\ 0lf'

('\ j-l,

\.J ! ,)

0 ~£ UCJHNE\'i'

I'

,

•

. Deputy Prosecuting Attorney

605 N. Capital Avenue Idaho Fall$, lrcfaho-pp$Q!t ~~p~i<i>i!G!~
A mey for Plaintiff

$1b8) 529-1350 x
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IN THE DISTRICT COURT SEVENTH JUDICIAL DISTRICT
STA TE OF IDAHO COUNTY OF BONNEVILLE

TATE OF IDAHO,
Plaintiff,
VS.

-

kj

'

( I a+1C£] CL/1
oer

,)

Defendant.

)
)
)
)

Case No.

CR-~ 6} / - q

/ &-z

STATE'S INITIAL DISCOVERY DISCLOSURE
and REQUEST FOR DISCOVERY AND ALIBI DEFENSE

')
)

---~~~.....__,__+-=,_,_~-""-'·""""-1:.""'.i-'-I:/~--' Bon..11eville County Prosecuting Attorney's Office, hereby

akes an initial discovery disclosure of t0following:
1

Police Report/ State's Witness(es)C~ Affidavit ~Citation
Defendant's Prior Criminal History

D DMV Printout

D Defendant's Statements

D Co-Defendant's Statement

;

Witness Statement(s)
ffOX: D Printout

~Operation Log

'Ii( Notice of Suspension

cl¥. Alcohol Influence Report &1

)

Officer BAC Certification

c(\ Calibration and Certification

D Maintenance Record

Video (available by sending a tape or DVD to our office)D Audio (available by sending a CD to our office)
Mental and/or Physical Exams

D Photo(s)
D ------

PLEASE TAKE
that the undersigned pursuant to Rule 16 of the Idaho Criminal Rules request
>covery and inspection; of the following information, evidence and materials:
1. Documents and tangible objects. Any and all photograph books, papers, documents, photographs, tangible
jects or copies or porti9ns thereaf;which are within the possession, custody or control of the Defendant, and which
: Defendant intends to introduce in evidence at the trial.
2. Reports of ex.ai11inations and tests. Any and all results or reports of physical or mental examinations and of
entific tests or expq(ments made in connection with the particular case, or copies thereof, within the possession or
1trol of the Defendant, which the Defendant intends to introduce in evidence at the trial, or which were prepared by
1itness whom the Defendant intends to call at the trial when the results or reports relate to testimony of the witness.
3. Defense witness. A list of name and addresses of witnesses the Defendant intends to call at trial.
4. Demand is made by the State for the Defendant to provide the State Notice of Defense of Alibi as
uired by Idaho Code§ 19-519, if an alibi defense is anticipated.
/~

ted

...___,_
Deputy

1__/U--z

~cuting Att~ey

CERTIFICATE OF SERVICE

'

I hereby certify that on
, I served a true copy of the foregoing on the following
son by one of the following means: o Fax o MailCf.tHarnzR,~}S"ered: ~t2JtLc/,{_.J.,' le._d
,/7
(]
(lflCTtl \"'~, A..JQ rjoYo{
ne
Address/ Fax Number
¥3,E~-~,~
~1
'/"
'·~ t'
L
By:
z: 7/1

t:

tz

I

-

-

-.::::;::_

S'YVAFFORD LAW, P.C.
Ronald L. Swafford, Esq., Bar ~p., V?S,7 r,
R. James Archibald, Esq., Bar Nti.'4445 '-'I
Trevor L. Castleton, Esq., Bar No. 5809
Larren K. Covert, Esq., Bar No. 7217
525 Ninth Street
Idaho Falls, Idaho 83404
Telephone (208) 524-4002
Facsimile (208) 524-4131

._, .

0

Attorney for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

STATE OF IDAHO,
Plaintiff,
vs.

JAY ALTON ROACH,

Case No. CR-2011-9167
MOTION TO DISMISS,
MOTION TO SUPPRESS, AND
MOTION IN LIMINE

Defendant.

COMES NOYV the Defendant by and through his attorney of record, RONALD L.
SWAFFORD, ESQ., who hereby requests this Court for an Order dismissing, suppressing and/or
limiting evidence in this matter as follows:
The Defendant moves this Court specifically for the following Orders:
1.

That a Motion in Lirnine be granted, prohibiting the State from introducing the

Standardized Field Sobriety Tests into evidence at trial. The Standardized Field Sobriety Tests
were improperly instructed, demonstrated and administered. Test conditions were inappropriate
for valid results. The test results lack validity and reliability. The tests as administered failed to
meet foundational pre-requisites as required by Rule 702 Idaho Rules of Evidence, the rules and

MOTION TO DISMISS, MOTION TO SUPPRESS, AND MOTION IN LIMINE-- Page I
STA TE OF IDAHO v. ROACH, JAY ALTON

4.

The Standardized Field Sobriety Tests were not administered as required by the

applicable manuals, handbooks, Guides, and Repo1is nor in compliance with the rules and
regulations of the Idaho State Police, and National Highway Traffic Safety Administration
(NHTSA).
5.

Also, the Horizontal Gaze Nystagmus (HGN) test is not deemed admissible,

reliable or valid, unless administered in conjunction with companion Standardized Field Sobriety
Tests.
6.

The initial police stop of my vehicle was made without legal/probable cause as

required by Idaho State statutes, and the constitution of the State ofldaho and United States.
7.

That the breath test result obtained herein is invalid, unreliable, and inadmissible.

8.

The breath test was not administered as required by the applicable manuals,

handbooks, Protocol, Guides, and Reports required by the rules and regulations of the Idaho
State Police, Forensic Services Division, and IDAP A Chapter 11. (See Attachment A) The
test result is inadmissible per Rule 702 of the Idaho Rules of Evidence.
9.

The breath testing instrument results are valid and reliable test results only if

calibrated, maintained properly and accurately, with compliant solutions and procedures. The
instrument has not been appropriately and accurately calibrated pursuant to Rule 702 of the
Idaho Rules of Evidence, as well as the rules regulations and requirements of the Idaho State
Police Forensic Services Division.
10.

The law enforcement officer which conducted the initial stop of my vehicle had

insufficient reasonable suspicion to stop my vehicle, nor adequate legal suspicion to request I
submit to the Standardized Field Sobriety Test. The stop of my vehicle violated my statutory
and constitutional rights and privileges.

AFFIDAVIT IN SUPPORT OF MOTION TO DISMISS, MOTION TO SUPPRESS, AND MOTION IN L!M!NE - Page 2
STA TE OF IDAHO v. ROACH, JAY AL TON

This Motion is based upon the files and records herein and the Affidavit attached hereto.
Oral hearing is hereby requested in this Motion. Expert testimony from Robert LaPier
regarding the issues above, as well as lay testimony and exhibits will be mtroduced into evidence
at the time of hearing.

DA TED this 31st day of August, 2011.

MOTION TO DISMISS, MOTION TO SUPPRESS, AND MOTION IN LI MINE
STATE OF IDAHO v. ROACH, JAY ALTON

Page 3

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this day I served a copy of the foregoing document upon
the designated parties affected thereby as follows:

Bonneville County Prosecutor's Office
Bonneville County Courthouse
605 North Capital Avenue
Idaho Falls, Idaho 83402

U.S. MAIL
X FAX (208) 529- I 189
[J HAND DELIVERY
COURTHOUSE BOX
CJ EXPRESS DELIVERY

DATED this 3 lst day of August, 2011.

MOTION TO DISMISS, MOTION TO SUPPRESS, AND MOTION IN LIMINE- Page 4
STATE OF IDAHO v. ROACH, JAY ALTON

BRUCE L. PICKETT
BONNEVILLE COUNTY PROSECUTING ATTORNEY
John Dewey
Deputy Prosecuting Attorney
605 North Capital A venue
Idaho Falls, Idaho 83402
Phone: (208) 529-1348
Fax: (208) 529-1I89
Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE

STATE OF IDAHO,
Plaintiff,
Vs.

JAY ALTON ROACH,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-2011-9167

r..,

STATE'S OPPOSITION TO
MOTION TO DISMISS, MOTION
TO SUPPRESS AND MOTION
IN LIMINE

The State of Idaho opposes the Defendant's Motion to Dismiss, Motion to Suppress and
Motion in Limine and will present testimony and argument at a hearing to be scheduled.

Dated this

Jl day of August 2011.
\

John Dewey
Deputy ProsecutingAttomey

State's Opposition to Motion
J:\MISDEMEANOR - COUNTY\MISD COUNTY 2011\N - R\Roach 11-9167\0pposition.to Motion.docx

1I

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the

day of August 2011, I served a true and correct

copy of the foregoing document by causing it to be hand delivered or by placing it in the mail
with the correct postage affixed thereon to the parties listed below:
DOCUMENT SERVED:

STATE'S OPPOSITION TO MOTION TO DISMISS,
MOTION TO SUPPRESS AND MOTION IN LIMINE

PARTIES SERVED:

Ronald Swafford
Attorney for Defendant
Courthouse Mailbox
Idaho Falls, Idaho 83402

~;:;_

LegaYASSktant

State's Opposition to Motion
2

J:\MISDEMEANOR - COUNTY\i\IUSD COUNTY 2011 \N - R\Roach 11-9167\0pposition. to Motion.docx
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SvVAFFORD LAW, P.C.
Ronald L. Swafford, Esq., Bar No. 1657
R. James Arehibald, Esq., Bar No. 4445
Trevor L. Castleton, Esq., Bar No. 5809
Larren K. Covert, Esq., Bar No. 7217
525 Ninth Street
Idaho Falls, Idaho 83404
Telephone (208) 524-4002
Facsimile (208) 524-4131
Attorney for Defendant
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

STATE OF IDAHO,
Plaintiff,

Case No. CR-2011-9167
AFFIDAVIT IN SUPPORT OF
MOTION TO DISMISS,
MOTION TO SUPPRESS AND
MOTION IN LIMINE

VS.

JAY ALTON ROACH,
Defendant.
STATE OF IDAHO
County of Bonneville

)
)ss.
)

I JAY ALTON ROACH, affiant, hereby affirn1 and state as follows:
1.

I am the Defendant in this matter.

2.

I request the Court to grant my pending motions.

3.

Upon information and belief after my presentation of the facts, and their review

by my attorney and expert, and after due consideration, I submit the following information in
support of my Motion.

AFFIDAVIT IN SUPPORT OF MOTION TO DISMISS, MOTION TO SUPPRESS, AND MOTION IN L!MINE- Page I
STA TE OF IDAHO v. ROACH, JAY AL TON

1 ~J

4.

The Standardized Field Sobriety Tests were not administered as required by the

applicable manuals, handbooks, Guides, and Reports nor in compliance with the rnles and
regulations of the Idaho State Police, and National Highway Traffic Safety Administration
(NHTSA).
5.

Also, the Horizontal Gaze Nystagmus (HGN) test is not deemed admissible,

reliable or valid, unless administered in conjunction with companion Standardized Field Sobriety
Tests.
6.

The initial police stop of my vehicle was made without legal/probable cause as

required by Idaho State statutes, and the constitution of the State ofidaho and United States.
7.

That the breath test result obtained herein is invalid, unreliable, and inadmissible.

8.

The breath test was not administered as required by the applicable manuals,

handbooks, Protocol, Guides, and Reports required by the rules and regulations of the Idaho
State Police, Forensic Services Division, and IDAP A. Chapter 11. (See Attachment A) The
test result is inadmissible per Rule 702 of the Idaho Rules of Evidence.
9.

The breath testing instrument results are valid and reliable test results only if

calibrated, maintained properly and accurately, with compliant solutions and procedures. The
instrument has not been appropriately and accurately calibrated pursuant to Rule 702 of the
Idaho Rules of Evidence, as well as the rules regulations and requirements of the Idaho State
Police Forensic Services Division.
10.

The law enforcement officer which conducted the initial stop of my vehicle had

insufficient reasonable suspicion to stop my vehicle, nor adequate legal suspicion to request I
submit to the Standardized Field Sobriety Test. The stop of my vehicle violated my statutory
and constitutional rights and privileges.

AFFIDAVIT IN SUPPORT OF MOTION TO DISMISS, MOTION TO SUPPRESS, AND MOTION !N LIM!NE- Page 2
STATE OF IDAHO v. ROACH, JAY ALTON

11.

I submit that the facts and circumstances relating to the charges against me are

inadequate as a matter of law to justify trial. I submit that the facts taken most liberally and in
favor of the officers rendition do not legally support the pending charge if all are assumed as true
and accurate. I therefore request dismissal of the pending charge.

12.

I request this court grant oral hearing on my motions. I request the court permit

testimony from me and my witnesses, as well as my expert. I intend to produce exhibits and
testimony at the designated time for hearing.

DATED this

l

day

IA Y ALTON ROACH
Defendant

STA TE OF IDAHO
County of Bonneville

)
)ss.
)

On this 7 []
day of "·~~&2?1 bP<-- , 2011, before me, the undersigned, a Notary
Public in and for said State, personaTy appeared JAY AL TON ROACH, known or identified to
me to be the person whose name is subscribed to the within instrument, and acknowledge to me
that he/she executed the same.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the
day and year first above written.

Residing at Idaho Falls, Idaho
My Commission Expires: 6 ·;;Jc;-/?

AFFIDAVIT IN SUPPORT OF MOTION TO DISMISS, MOTION TO SUPPRESS. AND MOTION IN LI MINE- Page 3
STA TE OF IDAHO v. ROACH, JAY AL TON
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this day I served a copy of the foregoing document upon
the designated parties affected thereby as follows:

Bonneville County Prosecutor
Bonneville County Prosecutor's Office
22 West 1st North
St. Anthony, Idaho 83445

U.S. MAIL
X FAX (208) 529-1189
HAND DELIVERY
IJ COURTHOUSE BOX
1- EXPRESS DELIVERY
f]

1

Attorney for Defendant

AFFIDA V!T IN SUPPORT OF MOTION TO DISMISS, MOTION TO SUPPRESS, AND MOT!Ot\ IN LIMINE- Page 4
STATE OF IDAHO v. ROACH, JAY ALTON

IN THE DISTRICT COURT OF THE SEVENTH
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STATE OF IDAHO, IN AND FOR noNN'EviitE
Udmt;TY
,:--j~. ~~'!1-L
6~t f/·-)~})
..

,

MAGISTRATE DIVISION
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STATE OF IDAHO,
Plaintiff.
VS.

Case No.: CR-2011-0009167-MD

Jay Alton Roach
114 7 Arklow Court
Idaho Falls, ID 83404
Defendant.

ORDER SETTING PRE-TRIAL
CONFERENCE AND JURY TRIAL

Charge(s):

Driving Under the Influence 118-8004(1 )(a) M

IT IS HEREBY ORDERED in the above entitled matter that:
1.

mRY TRIAL will commence on October 21, 2011, at the hour of9:00 AM.

2.
Formal PRE-TRIAL CONFERENCE will be held on Wednesday, October 05, 2011, at the hour of
03:00 PM. COUNSEL FOR BOTH SIDES AND THE DEFENDANT MUST APPEAR IN PERSON.
3.
Discovery, including but not limited to reading police reports and reviewing video and audio tapes,
must be completed prior to the time of the Pre-Trial Conference or SANCTIONS WILL BE IMPOSED.
4.
The parties shall meet at least 24 hours prior to the Pre-Trial Conference and have a good faith
settlement conference wherein all relevant matters shall be discussed. Please note that per item number 3. above all
discovery needs to be completed prior to the Pre-Trial Conference and, of necessity, it must be completed prior to the
settlement conference. The parties will provide to the Court at the Pre-Trial Conference a brief statement signed by
both sides indicating when the discussions took place and what questions remain at issue. Conclusory statements such
as the parties met and could not agree are not acceptable.
5.
ALL MOTIONS must be filed and heard prior to the Pre-Trial Conference or the same will be
deemed waived.
6.

Not later than 5:00 PM seven (7) days before trial, counsel for each side shall file with the court:
a.
A list of witnesses which that party expects to offer or call at trial.
b.
Any proposed jury instructions together with supporting authority.
c.
A descriptive list of exhibits proposed to be offered into evidence and indicate which items are
stipulated.

7.
Not later than three (3) days prior to trial, counsel shall pre-file with the clerk of court all exhibits they
intend to introduce at trial, except those for impeachment. Exhibits which are not appropriate for pre-filing such as
contraband, weapons, etc., shall be represented by a photo or document indicating what the proposed exhibit is.
8.
The original documents shall be filed with the court and any electronic, print or facsimile copy shall be
sent to chambers in Salmon, Idaho.
ORDER SETTING PRE-TRIAL CONFERENCE AND JURY TRIAL
doc22ptc-jt Clark

9.
It is anticipated counsel should have been able to ascertain through discovery prior to trial whether the
matter will proceed or whether it may be settled.
10.

Sanctions will be imposed for violations of this Order.

11.
Counsel shall meet with the court thirty (30) minutes prior to scheduled trial time to discuss any issues
which could not have been resolved earlier.
12.
a plea agreement is reached before the Pre-Trial Conference, the parties will appear for change of
plea at the time and date set above for the Pre-Trial Conference. If a plea agreement is reached after the Pre-Trial
Conference, the parties will appear for change of plea at the time and date set above for Jury Trial.
ALTERNATE JUDGES: Notice is hereby given that the presidingjudge assigned to this case intends
13.
to utilize the provisions of I.C.R. 25(a)(6). Notice is also given that if there are multiple parties, any Disqualification
pursuant to I.C.R. 25(b) & (c) is subject to a prior determination under I.C.R. 25(c). The panel of alternate judges
consists of the following judges who have otherwise not been disqualified in this action: Brower, Kennedy, Luke,
Meyers, Savage, St.Clair, Stanford, Walker, Woodland, Cook, Harding, Beebe, Crowley, Roos.
SO ORDERED this 13th day of September, 2011.

S'!PP~ft'J. CLARK
Magistrate Judge
CERTIFICATE OF SERVICE
I certify that on September 13th, 2011, I served a true and correct copy of the foregoing document on the
persons listed below by mailing, with the correct postage thereon, by facsimile, or by causing the same to be hand
delivered.
Defendant
Jay Alton Roach
114 7 Arklow Court
Idaho Falls, ID 83404

D Courthouse Box

ZUSMail

DFAX

D Hand Delivery

Defense Attomev
Ronald L. Swafford
525 9th St
Idaho Falls ID 83404

J2:f Courthouse Box

DUS Mail

DFAX

D Hand Delivery

Prosecuting Attorney
County Prosecutor
Bonneville County Prosecutors Office

-0 Courthouse Box
DFAX

DUS Mail
D Hand Delivery

I

1$
Tina Boulware, Deputy Clerk

ORDER SETTING PRE-TRIAL CONFERENCE AND JURY TRIAL
doc22ptc-jt Clark
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
,'

STATE OF IDAHO, IN AND FOR
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d
y
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MAGISTRATE DIVISION i
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STA TE OF IDAHO,

Plaintiff.
vs.

Case No.: CR-2011-0009167-MD

Jay Alton Roach
1147 Arklow Court
Idaho Falls, ID 83404
Defendant.

ORDER SETTING PRE-TRIAL
CONFERENCE AND JURY TRIAL

Charge(s):

Driving Under the Influence Il8-8004(l)(a) M

IT IS HEREBY ORDERED in the above entitled matter that:
1.

JURY TRIAL will commence on December 30, 2011, at the hour of9:00 AM.

2.
Formal PRE-TRIAL CONFERENCE will be held on Wednesday, December 21, 2011, at the hour of
03 :00 PM. COUNSEL FOR BOTH SIDES AND THE DEFENDANT MUST APPEAR IN PERSON.
3.
Discovery, including but not limited to reading police reports and reviewing video and audio tapes,
must be completed prior to the time of the Pre-Trial Conference or SANCTIONS WILL BE IMPOSED.
4.
The parties shall meet at least 24 hours prior to the Pre-Trial Conference and have a good faith
settlement conference wherein all relevant matters shall be discussed. Please note that per item number 3. above all
discovery needs to be completed prior to the Pre-Trial Conference and, of necessity, it must be completed prior to the
settlement conference. The parties will provide to the Court at the Pre-Trial Conference a brief statement signed by
both sides indicating when the discussions took place and what questions remain at issue. Conclusory statements such
as the parties met and could not agree are not acceptable.
5.
ALL MOTIONS must be filed and heard prior to the Pre-Trial Conference or the same will be
deemed waived.
6.

Not later than 5:00 PM seven (7) days before trial, counsel for each side shall file with the court:
a.
A list of witnesses which that party expects to offer or call at trial.
b.
Any proposed jury instructions together with supporting authority.
c.
A descriptive list of exhibits proposed to be offered into evidence and indicate which items are
stipulated.

7.
Not later than three (3) days prior to trial, counsel shall pre-file with the clerk of court all exhibits they
intend to introduce at trial, except those for impeachment. Exhibits which are not appropriate for pre-filing such as
contraband, weapons, etc., shall be represented by a photo or document indicating what the proposed exhibit is.
8.
The original documents shall be filed with the court and any electronic, print or facsimile copy shall be
sent to chambers in Salmon, Idaho.
ORDER SETTING PRE-TRIAL CONFERENCE AND JURY TRIAL
doc22ptc-jt Clark

9.
It is anticipated counsel should have been able to ascertain through discovery prior to trial whether the
matter will proceed or whether it may be settled.
1O.

Sanctions will be imposed for violations of this Order.

11.
Counsel shall meet with the court thirty (30) minutes prior to scheduled trial time to discuss any issues
which could not have been resolved earlier.
12.
If a plea agreement is reached before the Pre-Trial Conference, the parties will appear for change of
plea at the time and date set above for the Pre-Trial Conference. If a plea agreement is reached after the Pre-Trial
Conference, the parties will appear for change of plea at the time and date set above for Jury Trial.
13.
ALTERNATE JUDGES: Notice is hereby given that the presiding judge assigned to this case intends
to utilize the provisions ofI.C.R. 25(a)(6). Notice is also given that if there are multiple parties, any Disqualification
pursuant to I.C.R. 25(b) & ( c) is subject to a prior determination under I.C.R. 25( c). The panel of alternate judges
consists of the following judges who have otherwise not been disqualified in this action: Brower, Kennedy, Luke,
Meyers, Savage, St.Clair, Stanford, Walker, Woodland, Cook, Harding, Beebe, 9owley, Roos.

If/!

SO ORDERED this 7th day of October, 2011.

·'

CERTIFICATE OF SERVICE
I certify that on October 7th, 2011, I served a true and correct copy of the foregoing document on the persons
listed below by mailing, with the correct postage thereon, by facsimile, or by causing the same to be hand delivered.
Defendant
Jay Alton Roach
114 7 Arklow Court
Idaho Falls, ID 83404
Defense Attorney
Ronald L. Swafford
525 9th St
Idaho Falls ID 83404
Prosecuting Attorney
County Prosecutor
Bonneville County Prosecutors Office

/

D Jail

~US Mail

DFAX

D Hand Delivery

r:::rcourthouse Box

DUS Mail

OFAX

D Hand Delivery

.efcourthouse Box
DFAX

DUS Mail
D Hand Delivery
"

./!Yb
Tina Boulware, Deputy Clerk
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT GF THE
STA TE OF IDAHO, IN AND FOR BONNE)3[LLE COPNTY
MAGISTRATE DIVISION'
STATE OF IDAHO,
Plaintiff.
vs.

)
)
)

.

. t':

I

i
i

Case No.: CR-2011-0009167-MD

)
Jay Alton Roach
114 7 Arklow Court
Idaho Falls, ID 83404
Defendant.

Charge(s):

)

)

ORDER SETTING PRE-TRIAL
CONFERENCE AND JURY TRIAL

)
)
)

Driving Under the Influence I 18-8004( l )(a) M

IT IS HEREBY ORDERED in the above entitled matter that:
1.

JURY TRIAL will commence on March 30, 2012, at the hour of 9:00 AM.

2.
Formal PRE-TRIAL CONFERENCE will be held on Wednesday, March 07, 2012, at the hour of
03:00 PM. COUNSEL FOR BOTH SIDES AND THE DEFENDANT MUST APPEAR IN PERSON.
3.
Discovery, including but not limited to reading police reports and reviewing video and audio tapes,
must be completed prior to the time of the Pre-Trial Conference or SANCTIONS WILL BE IMPOSED.
4.
The parties shall meet at least 24 hours prior to the Pre-Trial Conference and have a good faith
settlement conference wherein all relevant matters shall be discussed. Please note that per item number 3. above all
discovery needs to be completed prior to the Pre-Trial Conference and, of necessity, it must be completed prior to the
settlement conference. The parties will provide to the Comi at the Pre-Trial Conference a brief statement signed by
both sides indicating when the discussions took place and what questions remain at issue. Conclusory statements such
as the parties met and could not agree are not acceptable.
5.
ALL MOTIONS must be filed and heard prior to the Pre-Trial Conference or the same will be
deemed waived.
6.

Not later than 5:00 PM seven (7) days before trial, counsel for each side shall file with the comi:
a.
A Iist of witnesses which that pa1iy expects to offer or call at trial.
b.
Any proposed jury instructions together with suppo1iing authority.
c.
A descriptive list of exhibits proposed to be offered into evidence and indicate which items are
stipulated.

Not later than three (3) days prior to trial, counsel shall pre-file with the clerk of court all exhibits they
7.
intend to introduce at trial, except those for impeachment. Exhibits which are not appropriate for pre-filing such as
contraband, weapons, etc., shall be represented by a photo or document indicating what the proposed exhibit is.
8.
The original documents shall be filed with the court and any electronic, print or facsimile copy shall be
sent to chambers in Salmon, Idaho.
JRDER SETTING PRE-TRIAL CONFERENCE AND JURY TRIAL
loc22ptc-jt Clark

9.
It is anticipated counsel should have been able to ascertain through discovery prior to trial whether the
matter will proceed or whether it may be settled.
I 0.

Sanctions will be imposed for violations of this Order.

11.
Counsel shall meet with the court thirty (30) minutes prior to scheduled trial time to discuss any issues
which could not have been resolved earlier.
12.
If a plea agreement is reached before the Pre-Trial Conference, the parties will appear for change of
plea at the time and date set above for the Pre-Trial Conference. If a plea agreement is reached after the Pre-Trial
Conference, the parties will appear for change of plea at the time and date set above for Jury Trial.
13.
ALTERNATE JUDGES: Notice is hereby given that the presidingjudge assigned to this case intends
to utilize the provisions of I.C.R. 25(a)(6). Notice is also given that if there are multiple parties, any Disqualification
pursuant to LC.R. 25(b) & ( c) is subject to a prior determination under I.C.R. 25( c). The panel of alternate judges
consists of the following judges who have otherwise not been disqualified in this action: Brower, Kennedy, Luke,
Meyers, Savage, St.Clair, Stanford, Walker, Woodland, Cook, Harding, Beebe, Crowley, Roos.
SO ORDERED this 20th day of October, 2011.

Magistrate Judge
CERTIFICATE OF SERVICE
I certify that on October 20th, 2011, I served a true and correct copy of the foregoing document on the persons
listed below by mailing, with the correct postage thereon, by facsimile, or by causing the same to be hand delivered.
Defendant
Jay Alton Roach
114 7 Arklow Court
Idaho Falls, ID 83404

D Jail

ffUS Mail

D FAX

D Hand Delivery
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Defense Attorney
Ronald L. Swafford
525 9th St
Idaho Falls ID 83404

..Ercourthouse Box

Prosecuting Attorney
County Prosecutor
Bonneville County Prosecutors Office

flcourthouse Box

DUS Mail

DFAX

D Hand Delivery

FAX

DUS Mail
D Hand Delivery

Tina Boulware, Deputy Clerk
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MAGISTRATE CRIMINAL LOG MINUTES
DATE: Wednesday, March 07, 2012 TIME: 03:00 PM
CASE NO.: CR-2011-0009167-MD
County of Bonneville, Idaho Falls, Idaho
Digital Recording.:"'-!._!..~~--------presiding
Magistrate Courtroom No._______
Judge
Stephen J. Clark
Jury
Non-Jury
Hearing/Trial: --"P'--"RE-=-T=R'""'I""-A=L"-C=O-"'-N=F-=E=RE=N-'-C=E==--------PLAINTIFF

DEFENDANT

STATE OF IDAHO

JAY ALTON ROACH

Attorney: County Prosecutor
J -Judge
W- Witness
DX - Direct Examination
X - Cross Examination
Index

Attorney: Ronald L. Swafford
P - Plaintiff
D - Defendant
PA - Plaintiffs Attorney
DA - Defendant's Attorney

Case Proceedings
Judge opened and called case:

r

f

Deputy Clerk
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BRUCE L. PICKETT
BONNEVILLE COUNTY PROSECUTING ATTORNEY
John Dewey
Deputy Prosecuting Attorney
605 N. Capital Avenue
Idaho Falls, Idaho 83402
Telephone: (208) 529-1350 x 1348
Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE
STATE OF IDAHO,
Plaintiff,

vs.
JAY ALTON ROACH,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

Case No. CR-2011-9167
OBJECTION TO DEFENDANT'S EXPERT
WITNESS DISCLOSURE OF DR. MICHAEL
HLASTALA AND MOTION TO EXCLUDE
EXPERT WITNESS UNDER I.C.R 16(c)(4) AND
16(e)(2)

TO: The Defendant and his attorney, Ron Swafford:
COMES NO\V, the STATE OF IDAHO, by and through its attorney of record, John
Dewey of the Bonneville County Prosecuting Attorney's Office, and hereby objects to the
Defendant's Response to Plaintiffs Request for Disclosure of Expert Witness under Rule I 6
with regard to Dr. Michael Hlastala.

The basis for this objection is that the Defendant's

disclosure fails to state any of the facts or data upon which Dr. Hlastala's expert opinion is
based, as required by the State's request and Idaho Criminal Rule 16(c)(4).

Without that

information, the State is not able to adequately prepare for Dr. Hlastala's testimony at trial set for
later this week. Therefore, the State moves the court for an order excluding expert testimony
from Dr. Hlastala at trial pursuant to Idaho Criminal Rule 16(e)(2) or, in the alternative,
requiring the Defendant to adequately supplement its disclosure and granting the State's motion
1
OBJECTION TO DEFENDANT'S EXPERT WITNESS DISCLOSURE OF DR. MICHAEL HLASTALA
AND MOTION TO EXCLUDE EXPERT WITNESS UNDER I.C.R 16(c)(4) AND 16(e)(2)

DATED this 26th day of March, 2012.

/
John Dewey
Deputy Prosecutipg Attorney

CERTIFICATE OF SERVICE
I hereby certify that on the __ day of March 2012, I served a true copy of the foregoing
Request for Discovery on the following person by one of the following means:
DOCUMENT SERVED:

OBJECTION TO DEFENDANT'S EXPERT WITNESS
DISCLOSURE OF DR. MICHAEL HLASTALA AND
MOTION TO EXCLUDE EXPERT WITNESS UNDER
I.C.R 16(c)(4) AND 16(e)(2)

PARTIES SERVED:

Ron Swafford
Attorney for Defendant
Courthouse Box
Idaho Falls, Idaho 83402

Legal Assistant

2
OBJECTION TO DEFENDANT'S EXPERT WITNESS DISCLOSURE OF DR. MICHAEL HLASTALA
AND MOTION TO EXCLUDE EXPERT WITNESS UNDER I.C.R 16(c)(4) AND 16(e)(2)

BRUCE L. PICKETT
BONNEVILLE COUNTY PROSECUTING ATTORNEY
'

John C. Dewey
Deputy Prosecuting Attorney
605 North Capital Avenue
Idaho Falls, Idaho 83402
Phone: (208) 529-1348
Fax: (208) 529-1189

i

Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, BONNEVILLE COUNTY
MAGISTRATE DIVISION
STATE OF IDAHO,
Plaintiff,

Vs.
JAY ALTON ROACH,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-2011-9167

1

STATE'S MOTION TO SHORTEN TIME

The State of Idaho hereby moves the court for its order shortening time for hearing the
State's Motion to Continue and the State's Objection to Defendant's Expert Witness Disclosure
of Dr. Michael Hlastala and Motion to Exclude Expert Witness Under I.C.R. 16(c)(4) and
16(e)(2). There is no prejudice to defendant in allowing the Motion to Continue to be heard on
the 28th day of March, 2012 at 4:30 p.m.
Dated this

11t

day of March 2012.

John C. Dewey /
Deputy Prosecuting Attorney
STATE'S MOTION TO SHORTEN TIME

\\bcsvrl O\fullcasc\CaseDocs\CR-2011-0009167-MD\Shorten Time Motion Roach.docx
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 07 day of March 2012, I served a true and correct
copy of the foregoing document on the following paiiies:
DOCUMENT SERVED:

STATE'S MOTION TO SHORTEN TIME

PARTIES SERVED:

Ron Swafford
Attorney for Defendant
Comihouse Box
Idaho Falls, Idaho 83402

Legal

I

STATE'S MOTION TO SHORTEN TIME

2

\\bcsvrlO\fullcase\CaseDocs\CR-2011-0009167-MD\Shorten Time Motion Roach.docx

BRUCE L. PICKETT
BONNEVILLE COUNTY PROSECUTING
ATTQRNEY
";·fi'
"~

John Dewey
605 N. Capital Avenue
Idaho Falls, Idaho 83402
(208) 529-1350 ext. 1764
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE
STATE OF IDAHO,
Case No. CR-2011-9167-MD
Plaintiff,
MOTION IN LIMINE TO EXCLUDE
EXPERT TESTIMONY

vs.
JAY ALTON ROACH,
Defendant.

Comes now the State of Idaho, by and tlu·ough counsel of record, John C. Dewey,
of the Bonneville County Prosecuting Attorney's office and submits this Motion in
Limine to exclude or limit the testimony of Dr. Michael P. Hlastala.
FACTS
The Defendant states that Dr. Hlastala is expected to testify of the physiological
errors associated with breath alcohol testing. The Defendant also stated that Dr. Hlastala
will also testify that the "breath test readings are not an accurate representation of the
amount of alcohol in the body." Def. Response, pg. 3. Additional data or facts were not
provided to the State to determine where Dr. Hlastava tested his theories or collected his
information from.
Dr. Hlastava does have a webpage from which the State has attempted to collect
additional information as to what Dr. Hlastava is going to testify to in Comi.
http://www.mphlastala.com/issues.htm. Dr. Hlastava has several articles on his webpage
which the State has reviewed. These articles include: Paradigm Shift for the Alcohol

Breath Test, Physiological errors Associated with Alcohol Breath Testing, Alcohol

MOTION IN LIMINE

I

Breath Test

A Revie·w, invited Editorial on "The Alcohol Breath Test", Breathing-

related Limitations to the Alcohol Breath Test, The Impact of Breathing Pattern and Lung
Size on the Alcohol Breath Test and The Alcohol breath Test is Biased against Individuals
·with Smaller lung Volume, breath Tests and Airway Gas Exchange. These articles were
either authored or co-authored by Dr. Hlastava.
The State has reviewed each article. In the majority of the articles, or at least the
main topic of each article, Dr. Hlastava concludes that breath alcohol testing is not an
accurate representation of the amount of alcohol in the blood. With this being the only
information the State has found regarding what Dr. Hlastava may testify to, the State
argues that this line of testimony is irrelevant according to Idaho law.
ARGUMENT

These very facts have already been before the Idaho Comi of Appeals in State v.

Hardesty, in which the Court found that "[u]nder the language of Idaho's amended DUI
statute, therefore, a breath alcohol concentration above the proscribed limit of .08 percent
is a per se violation of the statute regardless of blood alcohol content. Where the
language of a statute is plain and unambiguous, this Court must give effect to the statute
as written, without engaging in statutory construction."
707, 709 (Ct.App. 2002), citing

State v. Hardesty, 136 Idaho

State v. Beard, 135 Idaho 641, (Ct.App.2001). The

language from the holding in Hardesty is very clear, "conversion from breath alcohol
concentration to blood alcohol content is unnecessary, and a person's blood alcohol
content is no longer of sole legal consequence." Hardesty. The Court of Appeals went
on to state that any evidence regarding any conversion of blood alcohol from breath
alcohol or any sort of ratio regarding this theory is iITelevant under Idaho law, and any
irrelevant evidence is not admissible. Id.
The facts in Hardesty are all but identical to the facts before the Comi now.

Hardesty had a .15 and .14 BAC, the Defendant asked the Court for allowance of an
expe1i to testify at trial regarding unreliability of breath testing based on the variability of
a partition ratio utilized in converting a person's breath alcohol concentration to a blood
alcohol concentration.' Id. at 707-708. The Court of Appeals heard argument on appeal
and held that evidence regarding conversion of blood alcohol concentration from breath
alcohol concentration is irrelevant. Id. at 711. The reason stated by the Court of Appeals

MOTION IN LIMINE

2

is that a simple breath alcohol concentration above .08 alone is a violation of Idaho
Statute "regardless of blood alcohol content." Id.
In the current case before the Court, the Defendant has a breath alcohol
concentration of .14. It appears to the State that Defense counsel are attempting to call
Dr. Hlastava in to testify about blood alcohol concentration converted from breath
alcohol concentration. As held by Idaho case law, this is inelevant evidence and should
be excluded. Allowing this testimony would only confuse or mislead the jury as to what
the law actually says. As the Court is well aware, Driving Under the Influence is a
violation of the law as long as there is a .08 concentration found in either the blood, urine
or breath. Idaho Code § 18-8004(1 )(a). A breath to blood conversion is inelevant.
CONCLUSION

With regard to Dr. Hlastava testifying about blood alcohol content and the
problems that arise from the breath test conversions, this evidence is clearly irrelevant
and the Comi should exclude Dr. Hlastava's testimony.

Dated this

/f day of March, 2012.
John Dewey

*

MOTION IN LIMINE

3

I

I
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NOTICE OF SERVICE
I hereby certify that on the 'f1 ..fday of March, 2012, I served a true and correct
copy of the foregoing document on the following party either by hand delivery or by
placing the same in the mail with the correct postage affixed thereon.

DOCUMENT SERVED:

MOTION IN LIMINE

PARTIES SERVED:

Ronald L. Swafford

GBHftf!Gti~e*""

0.X s-z, Lf -- 'i 1; I

Idaho Falls, Idaho 83402
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BRUCE L. PICKETT
BONNEVILLE COUNTY PROSECUTING ATTORNEY
John C. Dewey
Deputy Prosecuting Attorney
605 North Capital Avenue
Idaho Falls, Idaho 83402
Phone: (208) 529-1348
Fax: (208) 529-1189
Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, BONNEVILLE COUNTY
MAGISTRATE DIVISION
STATE OF IDAHO,
Plaintiff,

Vs.
JAY ALTON ROACH,
Defendant.

)
)
)
)
)
)
)
)
)
)

Case No. CR-2011-9167

STATE'S MOTION TO SHORTEN TIME

The State of Idaho hereby moves the court for its order shortening time for hearing the
State's Motion in Limine to Exclude Expert Testimony. There is no prejudice to defendant in
allowing the Motion in Limine to be heard on the 30th day of March, 2012 at 9:00 a.m.
Dated this

Z- 1 day of March 2012.
/
John'-'J-,
1...,. Dewey/
Deputy Prosecuting Attorney

STATE'S MOTION TO SHORTEN TIME

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on

theM~ay

of March 2012, I served a true and correct

copy of the foregoing document on the following parties:
DOCUMENT SERVED:

STATE'S MOTION TO SHORTEN TIME

PARTIES SERVED:

Ron Swafford
Swafford Law Office
Fax 524-4131
Idaho Falls, Idaho 83402

;/'\

~s~islant

STATE'S MOTION TO SHORTEN TIME
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SWAFFORD LAW OFFICE, CHARTERED
Ronald L. Swafford, Esq., Bar No. 1657
R. James Archibald, Esq., Bar No. 4445
Trevor L. Castleton, Esq., Bar No. 5809
Larren K. Covert, Esq., Bar No. 7217
525 Ninth Street
Idaho Falls, Idaho 83404
Telephone (208) 524-4002
Facsimile (208) 524-4131
Attorney for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
STATE OF IDAHO,
Plaintiff,

Case No. CR-2011-9167

OBJECTION TO 1\'lOTION IN
LIMINE

VS.

JAY ALTON ROACH,
Defendant.

COMES NOW Defendant, JAY ALTON ROACH, by and through his attorney of record,
RONALD L. SWAFFORD, ESQ., and hereby objects to the State's Motion in Limine and any
hearing thereon.

HEARING JS UNTIMELY
As previously discussed in this matter, the deadline for any and all motions and hearings

in this matter have passed. The State continues to disregatd the Court's order and continues to
file motions and set these motions for hearings. This motion is set to be heard on the morning of

41
RECEIVE:
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05:49PM

trial and was given to the Deferidant only 26 minutes before the end of the day, the day before
trial. Based on the computation of time in the Idaho Rules, this amounts to 0 days notice of the
hearing.

The State should be barred from bringing any such hearing on what amounts to almost no
notice on the morning before trial.
Had the State conducted proper discovery in this matter, consistent with the Court's
orders, there would be no requirement for the State to file such a late motion in this matter. The
State chose not to exercise its right to discovery and is now seeking to prejudice the Defendant

because of their own negligence.

THE STATE HAD ALL RELEVANT INFORMATION
In its motion, the State notes that it was able to read the articles from the expert witness.
This information consists of numerous studies and articles the witness wrote or studies in which
he participated. It is upon this information and experience that the expert witness will testify and

based his testimony. Had the State availed itself of the information previously provided by the

Defendant as early as September, 2011, it would have had all the information on the expert for
its review. The State chose not to inquire about the expe1t until this date, and is only now
attempting to addrnss what it perceives to be the information and testimony that will be presented
by the expert.

The information in the tests and studies deals with the entire process and procedure of
transference of alcohol into the body into both breath and blood. This process, as well as the
implications it has on alcohol testing is discussed in great detail in the studies. The
documentation also discusses the methods, theories and data from the studies.
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Any argument from the State that it did not have all information from the expe1t witness
is completely without merit.
APPLICATION OF HARDESTY

The State has alleged that the Hardesty case is "all but identical" to the facts of this case.
The Defendant could not disagree more. This assertion by the State shows the misdirection the
State continues to expi-ess to the Court to cover its lack of preparation for this case. The facts and
testimony of this case are not similar to the Hai-desry case. There has been nothing in the
disclosme of the expert to suggest any testimony concerning the use of a conversion standard
between breath and blood alcohol. The expert testimony will discuss the breath testing procedure
and the variations and errors that preclude its use for accurate testing purposes. There is no
expectation of any testimony concerning conversion standards, unless questioned by the State

in

an attempt to further confuse and misdirect the Court and jury.
The Court cannot, however, infer that a discussion concerning the relationship between
breath and blood is prohibited in any way. As cleady noted in the Hardesty decision, but ignored
by the State, this relationship can be used, under the correct factual circmnstances, to attack the

credibility and reliability of the breath test This use was admitted by Comt and cannot be
excluded from this case based on this motion from the State.
CONCLUSION

The State failed to conduct proper discovery in this matter, and is apparently willing to
fight to correct this mistake up and until the time of trial, despite Court orders and the clear
information available to the State. This motion is completely without foundation and must be
denied. The motion is untimely, rel!es upon improper and misstated case law and is not based on
the facts of this case.
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DATED this 29th day of March, 2012.

Attorney for Defendant
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this day I served a copy of the foregoing document upon
the designated parties affected thereby as follows:

Bonneville County Prosecutor's Office
Bonneville County Courthouse
605 North Capital Avenue
Idaho Falls, Idaho 83402

D U.S. MAIL
X FAX (208) 529-1189
0 HAND DELIVERY
D COURTHOUSE BOX
D EXPRESS DELIVERY

DATED this 29 111 day of March, 2012.

~~~

Attorney for Defendant
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

STATE OF IDAHO,
Plaintiff,
vs.
JAY AL TON ROACH,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. 2011-9167
JURY TRIAL MINUTE ENTRY

March 30, 2012, Comi convened at the hour of9:08 A.M. in open court at Idaho Falls,
Idaho, the Honorable Stephen J. Clark, Magistrate Judge, presiding.
Ms. Tina Boulware, Deputy Court Clerk, was present.
The State was represented by Mr. John Dewey, Esq and Tam1er Crowther.
The defendant was present and represented by Mr. Ronald Swafford and Lanen Covert.
Prior to Court convening, the jury panel viewed a film regarding jury service.
Upon inquiry from the Court, counsel stated they were ready to proceed.
The clerk, under the direction of the Court, called the roll and the following jurors were
present:
Cassandra Kopeing

Jerry Colby

Stacey Jenks

Sidney Jensen

Michael David

Ray Phillips

Brooke Torres

Rebecca Weaver

Jeffrey Sanders

Sheila Vasquez

JURY TRIAL MINUTE ENTRY- 1

4~

Benjamin Stutzman

Amanda Garza

Sherry Reeder

Dana Buck

Kara Lewis

Robert Reese

Jay Jackson

Laura Trunnell

Ro be rt Kirchner

Jeffery Eve

Margaret Marshall

Keshia Titland

Jennifer Beck

Shawn Green

Karl Decker

William Livingston

Cindy Robison

The following jurors, being duly summoned, failed to answer the roll call: Marla Avila,
Jessica Andrus, Ryan Anderson, Alice Hamilton, Trimelda McDaniels, Melissa Ferguson,
Angella Catlin, Trevor Evens, Katherine Roberts, Alex Christensen and Alana Conan.
The Court introduced the Court staff, counsel and the defendant.
Under the direction of the Court, the clerk drew the names of fourteen jurors who took
their place in the jury box as follows:
Cassandra Kopeinig
Stacey Jenks
Sidney Jensen
Ray Phillips
Rebecca Weaver
Jeffrey Sanders
Amanda Garza

Jerry Colby
Sherry Reeder
Michael David
Brooke Torres
Dana Buck
Benjamin Stutzman
Kara Lewis

The Clerk administered the oath of voir dire to the jurors.
The Court advised the jury panel regarding voir dire and challenges for cause.
The Court conducted voir dire examination.
Mr. Dewey conducted voir dire examination.

JURY TRIAL MINUTE ENTRY- 2
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Mr. Dewy moved to excuse Jerry Colby.
The Comi excused Jerry Colby for cause. Robert Reese was called and took his place on
the jury panel.
Mr. Dewey continued to conduct voir dire examination.
Mr. Dewy moved to excuse Sheny Reeder.
Mr. Swafford made inquires of the juror.
The Court excused Sheny Reeder for cause. Jay Jackson was called and took his place
on the jury panel.
Mr. Dewey continued to conduct voir dire examination.
Mr. Swafford conducted voir dire examination.
Mr. Swafford moved to excuse Cassandra Kopeining.
Mr. Dewey made inquires of the juror.
The Court made inquires of the juror.
Mr. Swafford mad inquires of the juror and again moved to excuse Cassandra Kopeining.
The Court excused Cassandra Kopeining for cause. Laura Trunnell was called and took
his place on the jury panel.
The Court made inquires of the new juror.
Mr. Swafford continued to conduct voir dire examination.
Side bar with counsel at 10: 19 a.m.
Court and counsel returned at 10:22 a.m.
Mr. Swafford continued to conduct voir dire examination.
Mr. Swafford moved to excuse Dana Buck.

JURY TRIAL MINUTE ENTRY- 3

The Court made inquires of the juror and denied the motion.
Mr. Dewey objected as to the continued line of questioning to Ms. Buck.
The Court sustained the objection.
Mr. Swafford continued to conduct voir dire examination.
Mr. Dewey passed the panel for cause.
Mr. Swafford passed the panel for cause.
The Court instructed the jury panel regarding peremptory challenges.
The plaintiff exercised the following peremptory challenges: Michael David, Sidney
Jensen, Jeffery Sanders and Benjamin Stutzman.
The defendant exercised the following peremptory challenges: Robert Reese, Stacey
Jenks, Dana Buck and Amanda Garza.
The following jurors were sworn to well and truly try this cause:
Laura Trunnell
Ray Phillips
Rebecca Weaver

Jay Jackson
Brooke Torres
Kara Lewis

The Court dismissed those jurors challenged or not called to serve in this cause. Upon
inquiry from the Comi, counsel accepted the jury panel as seated.
The Court admonished the jury and the Court and jury recessed for the a break at
10:56A.M.
Court and counsel convened in open court outside the presence of the jury at 11: 19 AM.
Counsel indicated they had no objection to the proposed jury instructions.
Mr. Dewey had previously motioned to exclude witnesses.

JURY TRIAL MINUTE ENTRY- 4
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The Court granted that motion.
Court reconvened at 11 :26 A.M. with counsel, parties and all jurors present.
The Court addressed the jury panel and then read jury instructions nos. 1-13.
The Jury was excused for lunch break at 11 :42 A.M to allow the court and counsel to take
up issues outside the presence of the jury.
Mr. Dewey presented a document in support of his motion regarding breath alcohol
testing.
The Court made inquires of counsel.
Mr. Covert offered statements regarding his objection to the State's motion.
Mr. Swafford offered statements to clarify the defendant's objection.
The Court made statements regarding case law.
Mr. Swafford continued to offer statements regarding impairment regarding breath testing
instruments.
Mr. Dewey offered statements in rebuttal.
The Corni inquired of counsel regarding their arguments on the matter.
Dr. Castala, being called as a witness in behalf of the defense, was duly sworn and
examined by Mr. Swafford.
Mr. Dewey cross-examined the witness.
Mr. Swafford offered re-direct.
The Court made inquires of the witness.
The witness was excused.
Mr. Dewey offered closing arguments regarding his motion.

JURY TRIAL MINUTE ENTRY- 5
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Mr. Swafford offered closing arguments regarding the State's motion.
The Court inquired of Mr. Dewey as to the theory he was going to proceed with.
Mr. Dewey offered additional argument regarding the State's position as to theories.
Mr. Swafford offered argument against the State's position to proceed with both theories.
The Court made inquires of Mr. Dewey.
The Court took a brief recess at 12:52 p.m. to take the matter under advisement.
Court reconvened at 1: 15 p.m. with counsel and parties present.
The Court offered statements regarding its' findings.
Mr. Swafford offered statements regarding the late filings from the State.
Mr. Dewey offered statements regarding the Court's findings.
Mr. Swafford continued to offer objections.
The Court made inquires of Mr. Swafford.
Mr. Swafford requested a recess to discuss the issue with his client.
Court reconvened at 1:36 p.m. with counsel and parties present.
The Court inquired regarding the status.
Mr. Swafford requested a motion to reconsider and the matter be allowed to be appealed
to the district court.
Mr. Dewey objected to the motion to reconsider.
The Court granted Mr. Swafford's request to be able to appeal to the district court.
The Jurors returned to the courtroom at 1:46 p.m.
The Court explained to the jury regarding the issues that were taken up while they were at
lunch and excused them at 1:47 p.m.

JURY TRIAL MINUTE ENTRY- 6
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Dr. Michael HLastala was called back to the witness stand for purposes of the record
before appeal and was examined by Mr. Swafford.
Mr. Dewey cross-examined the witness.
Mr. Swafford offered re-direct.
The witness was excused.
Mr. Swafford to prepare the order for appeal.
Court was thus adjourned.
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
MAGISTRATE DIVISION

STATE OF IDAHO,
Plaintiff,
vs.

JAY ALTON ROACH,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-2011-9167

COURT'S PRELIMINARY
JURY INSTRUCTIONS

BY A CIT A TI ON hereto filed in this case, the Defendant is charged with a
Misdemeanor, to wit:

OPERATING A MOTOR VEHICLE WHILE UNDER THE INFLUCE OF
ALCOHOL
Misdemeanor, a violation of I.C. § 18-8004

And you are further instructed that the defendant has heretofore in this Comi, entered his
plea that he is not guilty of the offense charged in this citation.

Courts Preliminary Jury Instructions- I

PRELIMINARY INSTRUCTION NO. 1

The complaint filed against the Defendant is merely an accusation and should not be
considered as evidence, or allowed to prejudice or influence your minds against the Defendant.
The complaint is a mere formal charge for the purpose of putting the Defendant on trial and
constitutes no evidence of his or her guilt. No juror shall weigh it as any evidence against the
Defendant.

Com1s Preliminary Jury Instructions-2
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PRELIMINARY INSTRUCTION NO. 2

Under our law and system of justice, the defendant is presumed to be innocent The
presumption of innocence means two things.
First, the state has the burden of proving the defendant guilty. The state has that burden
throughout the trial. The defendant is never required to prove his innocence, nor does the
defendant ever have to produce any evidence at all.
Second, the state must prove the alleged crime beyond a reasonable doubt. A reasonable
doubt is not a mere possible or imaginary doubt. It is a doubt based on reason and common sense.
It may arise from a careful and impartial consideration of all the evidence, or from lack of

evidence. If after considering all the evidence you have a reasonable doubt about the defendant's
guilt, you must find the defendant not guilty.

Courts Preliminary Jury Instructions-3
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PRELIMINARY INSTRUCTION NO. 3

The rule

law, which clothes every person accused of a crime with presumption of

innocence and imposes upon the State the burden of proving his guilt beyond a reasonable doubt,
is not intended to aid anyone who is in fact guilty to escape, but is a humane provision of law,
intended so far as human agencies can, to guard against the danger of an innocent person being
unjustly punished.

Courts Preliminary Jmy Instructions-4
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PRELIMINARY INSTRUCTION NO. 4

It is not necessary that all the facts and circumstances surrounding the testimony and

evidence produced by the state shall be established beyond a reasonable doubt.
What is necessary is that all the facts and circumstances in evidence, together, establish
the defendant's guilt beyond a reasonable doubt.

Courts Preliminary Jury Instructions-5

PRELIMINARY INSTRUCTION NO. 5

Your function as jurors is to determine what the facts are and apply these rules of Jaw to
the facts as you determine them to be. You will then attempt to reach a conclusion as to the guilt
or iru10cence of the defendant. That conclusion will be your verdict. You detennine what the
facts are from all the testimony and the exhibits that are submitted. You are the sole judges, the
exclusive judges, of the facts. In that field neither I nor anyone else may invade your province. I
shall endeavor to preside impartially and not to express any opinion concerning the facts. On the
other hand, and with equal emphasis, I instruct you that you are bound to accept the rules of law
that I give you, whether you agree with them or not.

Courts Preliminary Jury Instructions-6
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PRELIMINARY INSTRUCTION NO. 6

You must determine which of the witnesses you believe, what portion of their testimony
you accept, and what weight you attach 1.o it. At times during the trial I may sustain objections to
questions asked without pennitting the witness to answer, or where an answer has been made, I
may instruct that it be stricken from the record and that you disregard it and dismiss it from your
minds. You may not draw any inference from an unanswered question nor may you consider
testimony which has been stricken in reaching your decision. The law requires that your decision
be made solely upon the competent evidence before you. Such items as I exclude from your
consideration will be excluded because they are not legally admissible in a trial.

Courts Preliminary Jury Instructions-7

58

PRELIMINARY INSTRUCTION NO. 7

The law does not, however, require you to accept all of the evidence I shall admit, even
though it be competent. In determining that evidence you will accept, you must make your own
evaluation of the testimony given by each of the witnesses, and determine the degree of weight
you choose to give to his testimony. The testimony of a witness may fail to conform to the facts
as they occmTed because he is intentionally telling a falsehood, because his recollection of the
event is faulty, because he did not accurately see or hear that about which he testifies, or because
he has not expressed himself clearly in giving his testimony. There is no magical formula by
v,rhich one may evaluate testimony. You bring with you to this courtroom all of the experience
and background of your lives. In your everyday affairs, you determine for yourselves the
reliability or unreliability of statements made to you by others.
The same tests that you use in your everyday dealings are the tests which you apply in
your deliberations. The interest or lack of interest of any witness in the outcome of this case, the
bias or prejudice of a witness, if there be any, the age, the appearance, the manner in which the
witness gives his testimony on the stand, the opportunity that the witness had to observe the facts
concerning that which he testifies about, the probability or improbability of the witness's
testimony when viewed in the light of all of the other evidence in this case, are all items to be
taken into your consideration in determining the weight, if any, you will assign to that witness's
testimony.
If such consideration make it appear that there is a discrepancy in the evidence, you will

have to consider whether the apparent discrepancy may not be reconciled by fitting the two
stories together. If, however, that is not possible, you will then have to determine which of the
conflicting versions you will accept.

Courts Preliminary Jury Instructions-8

PRELIMINARY INSTRUCTION NO. 8

At times during the trial, objections may be made to the introduction of evidence, or
motions concerning applicable law or procedure. Arguments in connection with such objections
are sometimes made out of the jury's presence. Any ruling upon such objections or motions will
be based solely upon the law. You must not infer from any such ruling or from anything I say
during the course of the trial that I hold any view for or against either side of this case.

Courts Preliminary Jury Instructions-9
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PRELIMINARY INSTRUCTION NO. 9

It is a constitutional right of the defendant in a criminal trial that he may not be

compelled to testify. The decision as to whether he should testify is left to the defendant, acting
with the advice and assistance of his lawyer. You must not draw any inference of guilt from the
fact that he does not testify, nor should this fact be discussed by you or enter into your
deliberations in any way.

Courts Preliminary Jury Instructions-10
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PRELIMINARY INSTRUCTION NO. 10

If you wish, you may take notes to help you remember what witnesses said. If you do

take notes, please keep them to yourself until you and your fellow jurors go to the jury room to
decide the case. You should not let note-taking distract you so that you do not hear other answers
by witnesses. When you leave at night, please leave your notes in the jury room.
If you do not take notes, you should rely on your own memory of what was said and not

be overly influenced by the notes of other jurors. In addition, you cannot assign to one person the
duty of taking notes for all of you.

Courts Preliminary Jury Instructions- I I
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PRELIMINARY INSTRUCTION NO. 11

Do not concern yourself with the subject of penalty or punishment. That subject must not
in any way affect your verdict. If you find the defendant guilty, it will be my duty to determine
the appropriate penalty or punishment.

Courts Pre] iminmy Jury Instructions-12
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PRELIMINARY INSTRUCTION NO. 12

When I have completed these opening instructions to you, the attorneys will have the
opportunity to make opening statements to you, in which each will outline for you what he
expects to prove as his client's case. The purpose of such opening statements is to give you each
party's claims so that you will better understand the evidence as it unfolds before you. What is
said during those statements is not itself evidence, however.

Comis Preliminary Jury Instructions-13

PRELIMINARY INSTRUCTION NO. 13.

It is important that as jurors and officers of this court you obey the following instructions
at any time you leave the jury box, whether it be for recesses of the court during the day or when
you leave the courtroom to go home at night
Do not discuss this case during the trial with anyone, including any of the attorneys,
parties, witnesses, your friends, or members of your family. "No discussion" also means no
emailing, text messaging, tweeting, blogging, posting to electronic bulletin boards, and any other
form of communication, electronic or otherwise.
Do not discuss this case with other jurors until you begin your deliberations at the end of
the trial. Do not attempt to decide the case until you begin your deliberations.
I will give you some form of this instruction every time we take a break. I do that not to
insult you or because I don't think you are paying attention, but because experience has shown
this is one of the hardest instructions for jurors to follow. I know of no other situation in our
culture where we ask strangers to sit together watching and listening to something, then go into a
little room together and not talk about the one thing they have in conm1011: what they just
watched together.
There are at least two reasons for this rule. The first is to help you keep an open mind.
When you talk about things, you stmi to make decisions about them and it is extremely important
that you not make any decisions about this case until you have heard all the evidence and all the
rules for making your decisions, and you won't have that until the very end of the trial. The
second reason for the rule is that we want all of you working together on this decision when you
deliberate. If you have conversations in groups of two or three during the trial, you won't
remember to repeat all of your thoughts and observations for the rest of your fellow jurors when
you deliberate at the end of the trial.

Courts Preliminary Jury Instructions-14
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Ignore any attempted improper communication. If any person tries to talk to you about
this case, tell that person that you cannot discuss the case because you are a juror. If that person
persists, simply walk away and report the incident to the bailiff.
Do not make any independent personal investigations into any facts or locations
connected with this case. Do not look up any information from any source, including the
Internet. Do not communicate any private or special knowledge about any of the facts of this
case to your fellow jurors. Do not read or listen to any news reports about this case or about
anyone involved in this case, whether those reports are in newspapers or the Internet, or on radio
or television.
In our daily lives we may be used to looking for information on-line and to "Google"

something as a matter of routine. Also, in a trial it can be very tempting for jurors to do their own
research to make sure they are making the conect decision. You must resist that temptation for
our system of justice to work as it should. I specifically instruct that you must decide the case
only on the evidence received here in court. If you conummicate with anyone about the case or
do outside research during the trial it could cause us to have to start the trial over with new jurors
and you could be held in contempt of court.
While you are actually deliberating in the jury room, the bailiff will confiscate all cell
phones and other means of electronic communications. Should you need to communicate with
me or anyone else during the deliberations, please notify the bailiff.

Courts Preliminary Jury Instructions-15
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
MAGISTRATE DIVISION

STATE OF IDAHO,
Plaintiff,
vs.

)
)
)

Case No. CR- 2011-9167

)
)

COURT'S FINAL
JURY INSTRUCTIONS

)

JAY AL TON ROACH,

)
)

Defendant,

)

MEMBERS OF THE JURY: I will now give you the final instructions in this
cause. The Preliminary Instructions I gave you at the begi1ming of the trial are included
with these, but I will not again read them to you.

INSTRUCTION NO. _ _

As members of the jury it is your duty to decide what the facts are and to apply
those facts to the law that I have given you. You are to decide the facts from all the
evidence presented in the case.
The evidence you are to consider consists of:
1. Sworn testimony of witnesses;

2. Exhibits which have been admitted into evidence; and
3. Any facts to which the parties have stipulated.
Ce1iain things you have heard or seen are not evidence, including;
1. Arguments and statements by lawyers. The lawyers are not witnesses.

What they say in their opening statements, closing arguments and at other times is
included to help you interpret the evidence, but is not evidence. If the facts as you
remember them differ from the way the lawyers have stated them, follow your
memory.
2. You may not consider testimony that has been excluded or stricken, or
which you have been instructed to disregard; or anything you may have seen
or heard when the court was not in session.
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INSTRUCTION NO. - - - You have been instructed as to all the rules of law that may be necessary for you
to reach a verdict. Whether some of the instructions will apply will depend upon your
determination of the facts. You will disregard any instruction which applies to a state of
facts which you determine does not exist. You must not conclude from the fact that an
instruction has been given that the Court is expressing any opinion as to the facts.
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INSTRUCTION NO.

---

You have now heard all the evidence in the case. My duty is to instruct you as to
the law. If anyone states a rule of law different from any I tell you, it is my instruction
that you must follow. You must follow all the rules as I explain them to you. You may
not follow some and ignore others. Even if you disagree or don't understand the reasons
for some of the rules, you are bound to follow them.

INSTRUCTION NO. _ __

The original instructions and the exhibits will be with you in the jury room. They
are part of the official court record. For this reason please do not alter them or mark on
them in any way.
You have each received a copy of the instructions. You may write or mark on the
copies.
The instructions are numbered for convenience in referring to specific
instructions. There may or may not be a gap in the numbering of the instructions. If
there is, you should not concern yourselves about such a gap.
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INSTRUCTION NO. _ __

I have outlined for you the rules of law applicable to this cause and have told you
some of the matters which you may consider in weighing the evidence to determine the
facts. In a few minutes counsel will present their closing remarks to you. You will then
retire to the jury room for your deliberations.
The arguments and statements of the attorneys are not evidence. If you remember
the facts differently from the way the attorneys have stated them, you should base your
decision on what you remember.
The attitude and conduct of the jurors at the beginning of your deliberations are
imp01iant. It is rarely productive at the outset for you to make an emphatic expression of
your opinion on the case or to state how you intend to vote. When you do that at the
beginning, your sense of pride may be aroused, and you may hesitate to change your
position even if shown that it is wrong. Remember that you are not partisans or
advocates, but are judges. For you, as for me, there can be no triumph except in the
ascertairnnent and declaration of the truth.
As jurors you have a duty to consult with one another and to deliberate before
making your individual decisions. You may fully and fairly discuss among yourselves all
of the evidence you have seen and heard in this comiroom about this case, together with
the law that relates to this case as contained in these instructions.
During your deliberations, you each have the right to re-examine your own views
and change your opinion. You should only do so if you are convinced by fair and honest
discussion that your original opinion was incorrect based upon the evidence the jury saw
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and heard during the trial and the law as given to you in these instructions. Consult with
one another. Consider each other's views, and deliberate with the objective of reaching
an agreement, if you can do so without disturbing your individual judgment. Each of you
must decide this case for yourself, but you should do so only after a discussion and
consideration of the case with your fellow jurors.
However, none of you should surrender your honest opinion as to the weight or
effect of evidence or as to the innocence or guilt of the defendant simply because the
majority of the jury feels otherwise or for the purpose of returning a unanimous verdict.

7J

INSTRUCTION NO. _ _

Upon retiring to the jury room, select one of you as a presiding officer. That
person will preside over your deliberations. It is that person's duty to see that the
discussion is orderly, that the issues submitted for your decision are fully and fairly
discussed, and that every juror has a chance to express himself or herself upon eaeh
question.
In this case, your verdict must be unanimous. When you all arrive at a verdict,
the presiding officer will sign it and you will return it into open eourt.
Your verdict in this ease cannot be arrived at by chanee, by lot, or by
compromise.

If, after considering all of the instructions in their entirety, and after having fully
discussed the evidence before you, the jury determines that it is necessary to
communicate with me, you may send a note by the bailiff. You are not to reveal to me or
anyone else how the jury stands until you have reached a verdict or unless you are
instructed by me to do so.
A verdict form suitable to any conclusion you may reach will be submitted to you
with these instructions.
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INSTRUCTION NO. - - - -

It is alleged that the crime charged was committed "on or about" a certain date. If
you find the crime was committed, the proof need not show that it was committed on that
precise date.

?5

INSTRUCTION NO.

---

Certain evidence was admitted for a limited purpose.
At the time this evidence was admitted you were admonished that it could not be
considered by you for any purpose other than the limited purpose for which it was
admitted.
Do not consider such evidence for any purpose except the limited purpose for
which it was admitted.
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INSTRUCTION NO.

You heard testimony that the defendant made a statement to the police concerning
a crime charged in this case. You must decide what, if any, statements were made and
give them the weight you believe is appropriate, just as you would any other evidence or
statements in the case.

7I

INSTRUCTION NO. - - - order for the defendant to be guilty of Driving Under the Influence the state must
each of the following:
1. On or about June 11, 2011
2. in the state ofldaho;
3. the defendant, Jay Roach drove or was in actual physical control of;
4. a motor vehicle,
5. upon a highway, street or bridge or upon public or private property open to the
public,
6. while under the influence of a combination of alcohol or drugs or an
intoxicating substance, or in the alternative,
7. while having an alcohol concentration of 0.08% or more as shown by analysis
of the defendant's breath.
If any of the above has not been proven beyond a reasonable doubt, you must find

the defendant not guilty. If each of the above has been proven beyond a reasonable
doubt, then you must find the defendant guilty.
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INSTRUCTION NO.

It is not a defense to the charge of Operating a Motor Vehicle Under the Influence
of any drug or a combination of alcohol and any drug that the person charged is or has
been entitled to use such drug under the laws of this state.

INSTRUCTION NO. - - - A witness who has special knowledge in a particular matter may give an opinion on
that matter. In determining the weight to be given such opinion, you should consider the
qualifications and credibility of the witness and the reasons given for the opinion. You
are not bound by such opinion. Give it the weight, if any, to which you deem it entitled.
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INSTRUCTION NO.

The phrnse "actual physical control," means being in the driver's position of the
motor vehicle with the motor running or with the motor vehicle moving.
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INSTRUCTION NO.
To prove that someone was under the influence of alcohol or narcotic drugs or
any intoxicating substance, it is not necessary that any particular degree or state of
intoxication be shown. Rather, the state must show that the defendant had consumed
sufficient alcohol and/or had used enough of any drugs or intoxicating substance(s) to
influence or affect the defendant's ability to drive the motor vehicle.
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BOl'fNEVILLE
MAGISTRATE DIVISION

STATE OF IDAHO,
Plaintiff,
vs.

JAY AL TON ROACH,
Defendant.

)
)
)
)
)
)
)
)
)

CASE NO. CR-2011-9167-MD
VERDICT

We, the Jury, unanimously find the defendant JAY ROACH of the crime of
OPERATING A MOTOR VEHICLE WHILE UNDER THE INFLUENCE OF
ALCOHOL OR CONTROLLED SUBSTANCES, Idaho Code 18-8004
Not Guilty _ _ __
Guilty

Dated this - - - day of March, 2012.

Presiding Officer

INSTRUCTION NO.

You have now completed your duties as jurors in this case and are discharged
with the sincere thanks of this Court. The question may arise as to whether you may
discuss this case with the attorneys or with anyone else. For your guidance, the Court
instructs you that whether you talk to the attorneys, or to anyone else, is entirely your
own decision. It is proper for you to discuss this case, if you wish, but you are not
required to do so, and you may choose not to discuss the case with anyone at all. If you
choose to discuss the case, you may tell them as much or as little as you like, but you
should be careful to respect the privacy and feelings of your fellow jurors. Remember
that they understood their deliberations were to be confidential. Therefore, you should
limit your comments to your own perceptions and feelings. If anyone persists in
discussing the case over your objection or becomes critical of your service, either before
or after any discussion has begun, please report it to me.
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Judge opened and called case:
Mr. Dewey presented State's motion to continue and motion in limine as to expert witness
disclosure re: Michael Hlastala.
Mr. Swafford objected untimely notice of hearing. Mr. Swafford presented argument in
opposition to the motion to continue and in opposition to the motion in limine.
Mr. Dewey presented rebuttal argument.
Mr. Swafford presented additional argument. Further argument was heard.
Hearing recessed to allow the Court to revievv documents.
Hearing continued at 5: 15 p.m. with all paiiies present.
The Court denied the motion to continue. The Court will deny the motion in limine at this time.
The Court will reserve final ruling until time of trial. The Court encouraged supplemental
discovery regarding the witness.//-._."" _/~·/'
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MAGISTRATE DIVISION
STA TE OF IDAHO,
Plaintiff,
vs.
JAY AL TON ROACH,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-2011-9167

COURT'S ORDER
ON EXPERT TESTIMONY

This matter was set for jury trial on March 30, 2012. The State was represented by Mr. John
Dewy, deputy prosecuting attorney for Bonneville County and the defendant by Mr. Ron Swafford. On
March 28, 2012 the Court heard a motion in limine and motion to continue. At the time of that hearing,
the only paperwork the Court had was a motion in limine filed by the defendant. The Court was advised
that this was not the motion to be heard. Instead the State was requesting a continuance to further
research the anticipated testimony of an expe1t witness, Dr. Hlastala. The State was further seeking to
exclude the testimony of Dr. Hlastala. A motion to shorten time was also presented by the State. All of
these motions were presented at the time of hearing
The matter was set for a jury trial less than 48 hours after the hearing. Mr. Swafford indicated
that his client was flying in from Russia and the expe1i from Washington State. As a result, a continuance
now would cause financial harm. Additionally, the pending charge potentially restricts the defendant's
travel as he could not travel to countries where this charge, Driving Under the Influence, is a
disqualifying condition of admittance. Mr. Swafford objected on the grounds that the motion is not
timely and that it is not in compliance with the Court's order requiring motions to be heard prior to the

Roach Order on Expert Witness
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pre-trial conference which was some two weeks prior. Mr. Swafford also argued that the motion was
made without the normal 14 day notice.
The State argued that the response by the defendant describing the opinion of the expert was not
detailed enough to allow the State to respond. The Court heard the arguments as the issues would have to
be decided whether in the form of a relevancy objection to the expert testimony or in the form of a
motion. The defendant could show no prejudice to hearing the State's requests at this time. The Court
found that there was notice provided to the State of Dr. Hlstala. This notice was made on March 13,

2012. The State had made a request for the results of specific testing, but the testimony of this expert was
not specific to the individual. Instead it was to prove to be a generalized challenge to breath testing as a
valid form of measurement of intoxication.
The Co mi ruled that the synopsis of Dr. Hlstala' s testimony provided notice sufficient to let
counsel know the gist of the testimony. The Court questioned whether it provided sufficient detail to
allow one schooled in the chemical and physiological details involved with breath testing to respond to
the Doctor's opinion. The Comi denied the motion in lirnine at that time indicating that it was untimely
and that a continuance would result in substantial hardship to the defendant. However, the Court
repeatedly advised that the opinion still may not be admissible as it was potentially irrelevant and that
matter remained at issue. Lastly, the Court ruled that exhibits which were not disclosed would not be
allowed and by implication that the State would not be allowed to call an expert.
The case proceeded to trial with the jury being empaneled. The Court excused the jury for lunch
and again took up the issue of the opinion of Dr. Hlstala. Mr. Swafford indicated that he wanted to know
the status of Dr. Hlstala so that he could fashion his opening accordingly. The Comi repeated its ruling
that it was unknown whether the opinion would be allowed. At that juncture the State presented a
document that was authored by the Doctor indicating his opinion on pa1iition ratios and its impact on the
validity of the breath testing. Mr. Swafford indicated that the Doctor would not testify about paiiition
ratios and would not talk about blood alcohol. The Comi had a repo1i downloaded from the internet
indicating what the State believed would be the substance of the testimony and Mr. Swafford denying that
Roach Order on Expert Witness
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was the nature of the testimony. It was in this high point of ambiguity that the parties wished the Court
to decide the matter. Mr. Swafford wanted the ceriainty of a Co mi's ruling on the issue of the
admissibility of the doctor's testimony, but did not wish to have a hearing on the issue preferring to rely
on the Co mi's initial denial. Mr. Swafford could either accept the ambiguity of the Comi potentially
sustaining a relevancy objection or the matter could proceed by way of a hearing. In either case, the only
way the Co mi could make an informed decision absent agreement of the parties would be to hear the
testimony. The Court reiterated it needed to hear the testimony before it could make a decision.
Dr. Hlstala finally testified. He indicated he would not talk about partition ratio and further,
somewhat grudgingly, indicated he would not testify about blood alcohol. However, he was clear that he
felt that breath testing as a method of testing for intoxication was invalid. He noted it was based on
1950' s science and based upon a belief that the alcohol exchange occurred in the blood and in fact it

occurred in the lungs. Because it occurred in the lungs, breath testing for alcohol concentration was
subject to several variables including: hematocrit levels, lung volume, exhalation of air and temperature.
As these variables were not measured, he believed the test to be "unreliable." He indicated that the
intoxylyzer was working and accurately measured the alcohol in the breath sample. Nonetheless, the
results were invalid because the manner of the breath testing had too many unknowns. Later in his
testimony, the Doctor would indicated that no one was intoxicated because of breath alcohol readings, but
that it was blood alcohol which would indicate intoxication.
The Court took a brief recess and indicated that if the defense could show that any of the
variables were in play on the day in question, the Doctor could testify. This was not acceptable to Mr.
Swafford. The Court broached to Mr. Swafford a continuance and also the possibility of taking up the
matter on Monday. Mr. Swafford's calendar would not accommodate those changes. There is no
question that Mr. Roach had expended substantial funds in preparing and showing up for trial. Mr.
Swafford argued that the Comi had impermissibly shifted the burden to the defendant and that he was
prejudiced by the ruling. The Court does not view the decision as shifting the burden as noted below. In
summary, the Supreme Court had approved breath testing as a valid method of determining intoxication
Roach Order on Expe1i Witness
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and the legislature had adopted a provision where a certain reading on a breat test was per se
intoxication. Therefore, the Court would need something to challenge the accuracy in this specific
circumstance. The suggestion of the Corni was that it sounded like the challenge was more to the validity
of the statute than the facts in this case.
The Court would ultimately grant a permissive appeal, recognizing the ability of the district court
to overrule such a decision.
ANALYSIS
The court has summarized the testimony above, finding and concluding that would indeed be the
Doctor's testimony. There was additional discussion about instrument drift, but such does not appear to
be a major factor in his opinion that the intoxilyzer is unreliable. There was no testimony as to whether
the Doctor's opinion was generally accepted in the scientific community. It does appear that most, if not
all, of his work is peer reviewed.
The State can elect to proceed under either an impairment or per se theory or both, State v.
Pressnall, 119 Idaho 207, 804 P.2d. 936 ( 199 l ); State v. Robinette, 141 Idaho 110, 106 P.3d 436 (2005).
In this case the State had elected to proceed under both theories. The Idaho Supreme court has
recognized that breath testing is a reliable method of determining intoxication. In State v. Hartwig, 112
Idaho 370, 732 P. 2d 339, (1987) the CoUii held as follows, "The general admissibility of the breath
analysis process has been too long established to be subjected to challenge now on the basis of its
scientific acceptability.", 112 Idaho at 375. The Court did go on to state that there may be challenges as
to whether the device malfunctioned, or was designed improperly. In this case, the challenge is not that
the machine was inaccurate or malfunctioning. Rather, the challenge was that breath testing was an
invalid methodology. The Doctor opined that the machine was operating correctly, at least he assumed
so, and that it accurately measured the alcohol concentration in the sample. This challenge applied not
only to the intoxylyzer used here but to all breath testing devices as the issues pertain to the mechanism of
blood alcohol to air transfer. This opinion is contrary to the holding in Hartwig.

Roach Order on Expe1i Witness

Page I 4

8g

Mr. Swafford argues that they are not challenging the admissibility, out merely wishing to
impeach the accuracy of the machine. There are cases which hold that the machine can be challenged.
The fact that the State was proceeding under both theories complicates the analysis as what is relevant
under one theory is irrelevant under another, State v. Edmonson, 125 Idaho 132, 867 OP. 2d. 1006 (Ct.
App 1994). It is clear that while a test result may be admissible, the weight to be given to the test result
may be challenged based upon additional factors such as the time I iness of the test, State v. Sutliff, 97
Idaho 523, 547 P. 2d 1128 (1976.) Of imp01i to the defense is State v. Hopkins, 113 Idaho 679, 747 P.2d
88 (Ct. of App.1987) wherein the Corni indicated that the scientific soundness of the lntoxylyzer 3000,
an older machine, could be challenged. Since that holding, the statute was changed to eliminate the
prohibition against charging individuals who test under the legal limit and further now specified the use of
breath testing results, to-wit: "for purposes of this chapter, an evidentiary test for alcohol concentrations
shall be based upon a formula of grams of alcohol per ... two hundred ten (210) liters of breath .... Dr.
Hlstala's testimony did not dispute that the intoylyzer was performing this function correctly.
Moreover, the Courts have held that not only is the breath test valid, but if there is noncompliance with the breath testing protocol an expert can testify that in spite of the error, the test is still
admissible, State v. Healy, 151Idaho734, 264 P.3d 75 (Ct of App 2011). It would seem that ifthe State
could bring forth an expert to attest to the admissibility of the test when there is an error, that the defense
could bring an expert in to testify that there was error when it appears to be functioning correctly.
However, the challenge would still be specific to errors with a specific machine rather than to the
fundamental principles supp01iing breath testing. In State v. Hardestv, 136 Idaho 707, 39 PJd 647 (Ct. of
App 2002), the Court held that based upon the statute, challenges to the scientific basis of the test was not
relevant. While the Doctor indicated that he was not going to touch upon those issues precluded to him
by Hardesty, it is clear that the challenge remained to essentially the same issues; to-wit: is breath testing
a valid measure of intoxication? The question is not whether the intoxylyzer is accurate in what it
measures as that was not disputed by the Doctor. The theory propounded by the expert would put in
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question the results of breath testing since the Hartwig decision in 1987. It is contrary the Cowi's ruling
and the legislation setting fo1ih the breath testing standard.
CONCLUSION
The admissibility of evidence is generally committed to the Court's discretion and is to be
reviewed under an abuse of discretion standard. Based upon Hardesty, the Court can conclude that the
challenge while not specifically related to partition ratio is a challenge to the under lying theory of breath
testing and to the criteria that the legislature has adopted in order to determine impairment. Given
Hardesty, the opinion does not assist the jury in a determining a factual issue. The issue turns upon the
legal relevancy, and under Hardesty it is not admissible. 1
Dated this

~ay of Apci\, 2012
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Stephen ~· ~lark, M§g!strate

1

As an aside, there is a quaint concept called a telephone, to be distinguished from a smaii phone.
In the olden days, talking to the opposing counsel was a way of getting a matter, if not resolved, at least
organized. I recognize that the primary function of a phone today is to serve as a scheduler, GPS, video
game player-See angry birds, method of internet access, texting, and tweeting. However, it still can be
used secondarily to speak to your colleague representing the other side once one is done using it for the
myriad of other functions. Talking may not be as much fun as a video game, but there are times when it
is actually helpful.
There is one more archaic concept which is almost Neande1ihal in origin. Back in the day when
people would drag their hands upon the pavement and travel by way of halting bipedal motion having
their protruding brow announce their imminent arrival several minutes before the loin cloth encrusted
owner would appear, attorneys would actually speak to each other face to face by way of something
called an appointment. This requires the ability to actually meet face to face with your opponent, and I
understand that is probably not politically con-ect in today's world. Admittedly, the first conversations
probably centered around who actually got to eat some part of a recently deceased beast, but it can
actually facilitate the administration of justice. It is too easy to ignore a text or respond in a flippant
manner. It is more difficult when your opponent is in your office with a pointed stick and a wheel.
Lastly, Mr. Swafford indicated that there needs to be a caveat on the Court's order if hearings are
to be had after the pretrial conference. The caveat can say one of two things. First, that the Co mi is not
prepared to adhere to its own order or be careful what you ask for because you may get it
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CERTIFICATE OF SERVICE

../
day of April, 2012, I di d send a true and
I HEREBY CERTIFY that on the
l·J--,
correct copy of the forgoing document upon the parties listed below by U.S. Regular mail, with
the correct postage thereon; by causing the same to be placed in the respective courthouse
mailbox; or by causing the same to be delivered as noted:

PARTIES SERVED:

METHOD OF SERVICE:

Ronald L. Swafford
Swafford Law Office
525 Ninth Street
Idaho Falls, ID 83404

D U.S. Mail

John Dewey
Bonneville County Prosecutor's Office
605 N. Capital Ave.
Idaho Falls, ID 83402

I ] Comihouse Box

D Facsimile
D U.S. Mail

E]"Comihouse Box
D Facsimile

RONALD LONGMORE
Clerk of the District Comi
Bom1eville County, Idaho

By
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COURT MINUTES
CR-2011-0009167-MD
State of Idaho vs. Jay Alton Roach
Hearing type: Status Conference
Hearing date: 6/20/2012
Time: 8:17 am
Judge: Stephen J. Clark
Courtroom: Martin
Minutes Clerk: Tina Boulware
Defense Attorney: Ronald Swafford
Prosecutor: John Dewey

The Court called the case.
Mr. Cover offered statements regarding a certification for appeal and his standing in
regards to the appeal.
Mr. Dewey made statements regarding the certification and not having seen a copy
or a copy in the Court's file.
Mr. Covert offered statements as to the certification and doesn't know what
happened to it after completing it.
Mr. Dewey offered statements as to the missing certification and requested the case
be set for trial.
The Court stated that if Mr. Covert were to get the certification to the Court today,
the Court will sign it.
Court was thus adjourned
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SWAFFORD LAW, P.C.
Ronald L. Swafford, Esq., Bar No. 1657
R. James Archibald, Esq., Bar No. 4445
Trevor L. Castleton, Esq., Bar No. 5809
Lanen K. Covert, Esq., Bar No. 7217
525 Ninth Street
Idaho Falls, Idaho 83404
Telephone (208) 524-4002
Facsimile (208) 524-4131

3: 22

Attorney for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

STATE OF IDAHO,
Plaintiff,

Case No. CR-2011-9167

ORDER CERTIFYING ORDER AS
FINAL AND GRANTING
DEFENDANT'S MOTION FOR
PERMISSIVE APPEAL

vs.
JAY ALTON ROACH,
Defendant.

This Court hereby orders and confirms pursuant to IRC 54 and IRAP 12 as follows:
1. The Court's Ordered issued on April 13, 2012 is a final order;
2. Defendant's Motion for Permissive Appeal is GRANTED.

-----

DATED this J( ~/day of June, 2012.

ORDER CERTIFYING ORDER AS FINAL AND GRANTING DEFENDANT'S MOTION FOR
PERMISSIVE APPEAL
-1

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this day I served a copy of the foregoing document upon
the designated parties affected thereby as follows:
Bonneville County Prosecutor's Office
Bonneville County Courthouse
605 North Capital Avenue
Idaho Falls, Idaho 83402

U.S. MAIL
X FAX (208) 529-1189
D HAND DELIVERY
D COURTHOUSE BOX
D EXPRESS DELIVERY

Swafford Law Office
Ronald L. Swafford
525 9th St.
Idaho Falls, Idaho 83404

0 U.S. MAIL
X FAX (208) 524-4131
0 HAND DELIVERY
D COURTHOUSE BOX
0 EXPRESS DELIVERY

DATED this

_Ji_ day of June, 2012.

Ronald Longmore, Clerk of the Court
By Deputy Clerk

ORDER CERTIFYING ORDER AS FINAL AND GRANTING DEFENDANT'S MOTION FOR
PERMISSIVE APPEAL
-2
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Swafford Law Office, P.C.
Ronald L. Swafford, Esq., Bar No. 1657
R. James Archibald, Esq., Bar No. 4445
Trevor L. Castleton, Esq., Bar No. 5809
Larren K. Cove1i, Esq., Bar No. 7217
525 Ninth Street
Idaho Falls, Idaho 83404
Telephone: (208) 524-4002
Facsimile: (208) 524-4131
Attorneys for Defendant
DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
IN AND FOR BONNEVILLE COUNTY, IDAHO
STATE OF IDAHO,
Case No.: CR-2011-9167
Plaintiff,
NOTICE OF APPEAL
VS

IA Y ALTON ROACH,

TO: The above named Plainitff, the State ofldaho, and its attorney ofrecord, Bonneville County
Prosecutor, and THE CLERK OF THE ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN THAT:
1. The above-named Defendant appeals against the Magistrate Court of the Seventh Judicial
District, Bonneville County, State ofidaho, to the District Comi of the Seventh Judicial
District of the State of Idaho, County of Bonneville from the Co mi's Order on Expert
Testimony, dated April 13, 2012, and certified on June 21, 2012 by the Honorable Stephen J.

NOTICE OF APPEAL -1

Q'

vO

Clark, presiding.
2. That the party has a right to appeal to the District Court, and the Order described in
Paragraph One above, is an appealable Order under and pursuant to Idaho Criminal Rules 54
and Rule 11 of the Idaho Appellate Rules.
3. Initial issues on appeal are the Court's ruling and findings limiting the testimony of the
Defense expert witness.
4. No order has been entered sealing all or any portion of the record.
5. The Appellant requests the preparation and inclusion of the following portions of the
reporter's transcript: Transcript of trial held in this matter on March 30, 2012.
6. The Appellant requests all documents of the Clerk's records to be included in the
agency's record in addition to those automatically included under Rule 28 of the Idaho
Appellate Rules.
a. All exhibits of any hearing, whether or not admitted.
7. I certify that:
a. A copy of this Notice of Appeal will be served on the reporter who is assigned to
prepare the transcript for this appeal. An estimated fee for preparation of the reporter's
transcript will be paid upon notification of the reporter and the amount.
b. The Clerk of the District Comi will be paid the estimated fee preparation of the
court's record upon notification of the same.
c. That the appellate filing fee has been paid.
d. That service has been made upon all parties required to be served pursuant to
Rule 20 of the Idaho Appellate Rules.

NOTICE OF APPEAL -2
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Dated this _day of July, 2012.
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RONALD L. SWAFFORD, ESQfr''
Attorneys for Defendant

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this day I served a copy of the foregoing document upon

the designated parties affected thereby as follows:

Bonneville County Prosecutor's Office
Bonneville County Courthouse
605 North Capital Avenue
Idaho Falls, Idaho 83402

D U.S. MAIL
X FAX (208) 529-1189
D HAND DELIVERY
D COURTHOUSE BOX
0 EXPRESS DELIVERY
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Dated this
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1

day of July, 2012.
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STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

STATE OF IDAHO,
Plaintif:£1Respondent,
-vs.JAY ALTON ROACH,
Defendant/Appellant,

)
)
)
)
)
)
)
)

DlSHUCT

UHTY iD

Case No. CR-2011-9167
ORDER RE: TRANSCRIPT
ON APPEAL

}
)

TO:

Appellant, Jay Alton Roach, and counsel of record, Mr. Ronald Swafford:
You have filed a Notice of Appeal in the above-entitled matter. In that regard:
1.

IT IS HEREBY ORDERED, pursuant to Rule 54.2, I.C.R., that the appeal will be
heard as an appellate proceeding.

2.

IT IS FURTHER ORDERED, pursuant to Rule 54.7, I.C.R., that the appellant
shall pay the estimated fee for preparation of a transcript within fourteen ( 14) days
after filing of the notice of appeal, and the balance of the fee for the transcript
upon its completion.

3.

IT IS FURTHER ORDERED, pursuant to Rule 54.7 I.C.R., that the transcript
shall be lodged with the clerk of the trial court within thirty-five (35) days from
the date of payment of the estimated fee.

4.

Appellant's failure to comply with this order will result in dismissal of this appeal.

DATED This

L

ORDER RE: TRANSCRIPT ON APPEAL

day of July, 2012.
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CERTIFICATE OF SERVICE

I hereby certify that on this
day of July, 2012, I did send a true and correct copy of
the foregoing document upon the parties listed below by mailing, with the correct postage
thereon; by causing the same to be placed in the respective courthouse mailbox; or by causing the
same to be hand-delivered.
Bonneville County Prosecutor's Office
Bonneville County Courthouse
605 North Capital Avenue
Idaho Falls, ID 83402
Courthouse Box
Ronald Swafford
SWAFFORD LAW OFFICE
525 Ninth Street
Idaho Falls, ID 83404
Courthouse Box
RONALD LONGMORE
Clerk of the District Court
Bonneville County, Idaho
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BRUCE L. PICKETT
BONNEVILLE COUNTY PROSECUTING ATTORNEY
John Dewey
Deputy Prosecuting Attorney
605 N. Capital Avenue
Idaho Falls, Idaho 83402
(208) 529-1350 ext. 1764
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE
STATE OF IDAHO,
Case No. CR-2011-9167-MD
Plaintiff,
MOTION TO DISMISS APPEAL
VS.

JAY ALTON ROACH,
Defendant.

Comes now the State ofidaho, by and through the Bonneville County Prosecuting
Attorney's office, and submits this Motion to Dismiss Defendant's Appeal.
FACTS
On March 30, 2012, the above-captioned case proceeded to trial in the Magistrate
Division of the Seventh Judicial District, Bonneville County, Idaho. After the jury was
empaneled, the Court, Hon. Stephen J. Clark presiding, heard the State's Motion in
Limine to Exclude Expert Testimony. The Court issued an order on the record excluding
the testimony of the defense expert and granted the Defendant-Appellant (hereinafter
"Defendant") permission to appeal its order pursuant to Idaho Appellate Rule 12.
Pursuant to its order granting permission to appeal, the Magistrate stayed the trial during
the pendency of the appeal.

The Court indicated that a written order on the State's

motion was forthcoming.

MOTION TO DISMISS APPEAL
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The Court issued its written order on the State's motion on April 13, 2012. The
written order referenced the Cami's grant of permission to appeal, but did not itself
ce1iify the issue for appeal. See Cami's Order on Expert Testimony, at

On May 31,

2012, the State filed a notice of hearing for a status conference to determine the status of
the appeal. The status conference was held on June 20, 2012. At the status conference,
counsel for the Defendant indicated that it had previously filed a written certification of
the court's order and order granting permission to appeal. Defense counsel advised that
he was waiting for the Court to issue that written order before proceeding with the appeal.
Neither the Comi nor the State had any record of that filing. The State objected as to
timeliness and non-compliance with the Idaho Appellate Rules. The Court urged defense
counsel to provide an order. On June 21, 2012, the Court signed an order to that effect
provided by the Defendant after the hearing.
The Defendant filed a notice of appeal on July 5, 2012. The State now moves to
dismiss the Defendant's appeal due to non-compliance with Idaho Appellate Rule 12.
ARGUMENT

An order in limine is an interlocutory order that no appeal may be taken as a
matter of right. I.C.R. 54.1; I.A.R. l l(c); State v. Young, 136 Idaho 113, 118 (2001).
However, such an order may be appealed "when processed in the manner provided by
Rule 12 of the Idaho Appellate Rules and accepted by the district comi." I.C.R. 54.l(i).
Idaho Appellate Rule 12 provides that permission to appeal an interlocutory order may be
granted where it "involves a controlling question of law as to which there is substantial
grounds for difference of opinion and in which an immediate appeal from the order or
decree may materially advance the orderly resolution of the litigation." I.A.R. 12(a). To

MOTION TO DISMISS APPEAL
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comply with Idaho Appellate Rule 12, the appellant must: (1) receive permission to
appeal from the court whose order the appellant wishes to appeal; (2) receive permission
to appeal from the appellate court; and (3) file a notice of appeal. I.AR. 12(b)-(d).
Mr. Roach has not complied with Idaho Appellate Ruic 12
Idaho Appellate Rule 12(c) requires that the appellant file a motion for permission
to appeal with the appellate court within fourteen (14) days of the order from the
magistrate granting permission to appeal. The appeal only becomes valid and effective
after the appellate court issues an order accepting the interlocutory order as appealable
and granting permission to appeal. I.AR. 12(d).
In this case, the Defendant has not filed a motion with the District Comi within 14
days of the Magistrate's order granting pennission to appeal, as required under Idaho
Appellate Rule 12. To date, the Defendant has not sought permission from this Comito
appeal the order in question. There is no excuse for this lack of compliance. Under
Idaho law, the District Court may, in its discretion, dismiss an appeal for failure to
comply with Idaho Appellate Rule 12(c). State v. Maynard, 139 Idaho 876, 879 (2004);

State v. McCarthy, 133 Idaho 119, 123 (Ct. App. 1999).
This Court should order dismissal of the appeal
The purpose of Idaho Appellate Rule 12 is to provide a means for appeal when an

"immediate appeal .. .may advance the orderly resolution of the litigation." I.A.R.
12(a)(emphasis added). The Defendant has substantially delayed the process of
permissive appeal and further proceedings on this appeal will not advance the orderly
resolution of the litigation.

MOTION TO DISMISS APPEAL
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The Defendant filed its notice of appeal ninety-seven days after the Magistrate's
order in limine and grant of permission to appeal on the record. The Defendant filed its
notice of appeal eighty-three days after the Court's written order on the motion in lirnine.
The Defendant did nothing to pursue this appeal between March 30, 2012 and June 20,
2012, when the Court held a status conference at the State's request to determine the
status of the appeal. There is no excuse for this delay.
In addition, a jury was empaneled and sworn for the trial of this case back on·
March 30, 2012. No alternate jurors were selected since it was to be a one-day trial.
There was no conditional guilty plea entered. Under these circumstances, the Defendant
has made it more likely that one or more of the members of the jury may be unavailable
for trial with each day of delay in pursuing this appeal. Further delay in determination of
the appeal increases the possibility of the State being barred from prosecuting the
Defendant for this offense.
CONCLUSION

The Defendant has failed to comply with the requirements of Idaho Appellate
Rule 12. Given the procedural posture of this case and the Defendant's failure to timely
prosecute this appeal, this Comi should exercise its discretion and dismiss this appeal.

Dated this 10 day of July, 2012.

John De\\rey
Deputy Prosecu?
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NOTICE OF SERVICE

I hereby certify that on the

I Oday of July, 2012, I served a true and conect copy

of the foregoing document on the following paiiy either by hand delivery or by placing
the same in the mail with the conect postage affixed thereon.

DOCUMENT SERVED:

MOTION TO DISMISS APPEAL

PARTIES SERVED:

Ronald L. Swafford
Courthouse Box
Idaho Falls, Idaho 83402

MOTION TO DISMISS APPEAL

5

SWAFFORD LAW OFFICE, CHARTERED
Ronald L Swafford, Esq., Bar No. 1657
R James Archibald, Esq., Bar No. 4445
Trevor L. Castleton, Esq., Bar No. 5809
Larren K. Covert, Esq., Bar No. 7217
525 Ninth Street
Idaho Falls, Idaho 83404
Telephone (208) 524-4002
Facsimile (208) 524-4131

Attorney for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, JN AND FOR THE COUNTY OF BONNEVILLE

STATE OF IDAHO,

Case No. CR-2011-9167

Plaintiff,

STIPULATION TO EXCUSE
SELECTED JURY AND FOR
LIMITED WAIVER OF
PROTECTION AGAINST DOUBLE
JEOPARDY

vs.

JAY ALTON ROACH,
Defendant.

COMES NOW Defendant, JAY ALTON ROACH, by and through his attorney of record,
RONALD L. SWAFFORD, ESQ., and the STATE OF IDAHO, by and through the Bonneville
County Prosecutor's Office and JOHN DEWEY who hereby stipulate and agree as follows:
1. This matter came before the Court on March 30, 2012 for a jury trial.
2. The parties acknowledge that a jury was selected and sworn in this matter.
3. Based on the pretrial proceedings, the trial was continued for a permissive appeal.
4. This appeal necessitated staying the underlying case for an extended period of time.
5. This stay included the stay of the trial and the selected jurors.
6. The parties hereby stipulate the jury previously selected in this matter may be dismissed.
snrULATJON TO EXCUSE SELECTED JURY AND FOR LIMITED WAIVER OF PROTECTION AGAINST DOUBLE JEOPARDY
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7. After the appeai in thi

atter, the parties will restart the trial process in its entirety, if

necessary, including the selection of a new jury.
8.

The Defendant, by this stipulation, waives the protection against double jeopardy
afforded him by the Idaho and United States Constitutions for the limited purpose of this
one instance of excusing this jury and the selection of a new jury at the time of trial.

9. The Defendant has been fully informed of his constitutional rights and the impact of this
waiver and the Defendant has agreed to this waiver.

DATED this 26th day of July, 2012.
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RONALDL. SWAFFORD, ESQ.
Attorney for Defendant
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SWAFFORD LAW OFFICE, CHARTERED
Ronald L Swafford, Esq., Bar No. 1657
R. James Archibald, Esq., Bar No. 4445
Trevor L. Castleton, Esq., Bar No. 5809
LaITen K. Covert, Esq., Bar No. 7217
525 Ninth Street
Idaho Falls, Idaho 83404
Telephone (208) 524-4002
Facsimile (208) 524-4131
Attorney for Defendant

IN THE DISTIUCT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

STATE OF IDAHO,
Plaintiff,
VS.

JAY ALTON ROACH,
Defendant.

Case No. CR-2011-9167
ORDER ON
STIPULATION TO EXCUSE
SELECTED JURY AND FOR
LIMITED WAIVER OF
PROTECTION AGAINST DOUBLE
JEOPARDY

This matter having come before the Court on the Stipulation of the parties and good
cause appearing there from:
IT IS HERE BY ORDERED that the jury and jurors previously selected in this matter may

be dismissed. After the appeal in this matter, the parties will restart the trial process in its
entirety, if necessary, including the selection of a new jury. The Defendant, by his
stipulation, waived the protection against double jeopardy afforded him by the Idaho and
United States Constitutions for the limited purpose of this one instance of excusing this jury
and the selection of a new jury at the time of trial. The Defendant was fully informed of his

ORDER ON STIPULATION TO EXCUSE SELECTED JURY AND FOR LL"1!TED W AIYER OF PROTECTION AGAINST DOUBLE
JEOPARDY
Pagel
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constitutional rights and the im act of this waiver and the Defendant h
waiver.
I

I
DATED this t/, u;,.day of August, 2012.
. /1}

J~fJudge
NOTICE FO ENTRY
I HEREBY CERTIFY that on this day I served a copy of the foregoing document
upon the designated parties affected thereby as follows and entered it into the record of the
Court:

Bonneville County Prosecutor's Office
Bonneville County Courthouse
605 North Capital A venue
Idaho Falls, Idaho 83402

Ronald L. Swafford
Swafford Law Office, PC
525 9t1i St
Idaho Falls, Idaho 83404

DATED this

D U.S. MAIL

FAX (208) 529-1189
D HAND DELIVERY
,,ff COURTHOUSE BOX
EXPRESS DELIVERY
U.S. MAIL
D FAX (208) 524-413 l
D HAND DELIVERY
...er-COURTHOUSE BOX
D EXPRESS DELIVERY

-z, '{day of August, 2012.
Clerk of the Court
By Deputy Clerk

ORDER ON STIPULATION TO EXCUSE SELECTED JURY AND FOR LIMITED WAIVER OF PROTECTION AGAINST DOUBLE
JEOPARDY
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRlCT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

STATE OF IDAHO,
Plaintiff,
-vsJAY ALTON ROACH,
Defendant.

)
)
)
)
)
)
)
)
)

Case No. CR-2011-9167
MINUTE ENTRY

This matter came on for a Motion to Dismiss Appeal on August 27, 2012, at 9:30 A.M.,
before the Honorable Dane H. Watkins, Jr., District Judge, sitting in open court at Idaho Falls,
Idaho.
Ms. Karen Konvalinka, Court Reporter, and Ms. Lettie Messick, Deputy Court Clerk,
were present.
Mr. John Dewey appeared on behalf of the State. The defendant did not appear.

c: Prosecutor
Ronald Swafford

MINUTE ENTRY - 1

DANE H. WATKINS, JR.
District Judge
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SWAFFORD LAW, P.C.
Ronald L. Swafford, Esq., Bar No. 1657
R. James Archibald~ Esq., Bro: No. 4445
Trevor L. Castleton> Esq., Bar No. 5809
Lanen K. Covert, Esq., Bar No. 7217
525 Ninth Street
Idaho Falls, Idaho 83404
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ST1PULATION FOR EXT£NSION OF
BlUEFING DEADLINES AND ORAl,
ARGUMENT DATE

vs.

JAY ALTONROACa
Defendant

COMES NOW the Defendant, JAY ALTON ROACH by and through his counsel of
1

record~

RONALD L. SWAFFORD, ESQ., and the Plaintiff, STATE OF IDAHO, by and through

its counsel oftecord, John Dewey) Esq.> Deputy Prosecutor, Bonneville County Prosecutor's
Office, who hereby agree and stipulate as follows:

l,

The cutrent briefing and oral argument schedule does not allow counsel foi· both
parties sufficient time to research the issues and adequately prepare their
respective b1·iefs, due to trial settings in other matters and the holiday schedule;

2,

That the deadline for the filing of the appellant> s brief shall be extended to be on

or before February 11. 2013;
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STAIE OP 1DAH0 -v. JAY ALTON ROACH
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That the dead!i

r filing of the respondent's btief sha

xtended to be on or

before March 11> 2013;
4.

That the deadline for filing the Appellant> s Reply Brief shall be extended to be oh

or before April 1, 2013;
5.

That ornl argument shall be at a time mutually convenient ta all parties herein, to
be extended pursuant to the briefing deadlines set forth herein, at the discretion of
the Coui-t.

DATED

this~ day of December, 2012.

JOHN DEWEY, ES
Bonneville County
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

STATE OF IDAHO,
Plaintiff,

Case No. CR-201-9167

vs.

ORDER MODIFYING BRIEFING
DEADLINES AND ORAL
ARGUMENT DATE

JAY ALTON ROACH,

THIS MATTER having come before the Court on the parties' Stipulation For Extension
of Briefing Deadlines and Oral Argument Date, and after reviewing the file and record herein

and finding the same just and equitable,
IT IS HEREBY ORDERED:
That the deadline for the filing of the Appellant's Brief shall be extended to be on

1.

or before February 11, 2013;
2.

That the deadline for filing of the Respondent's Brief shall be extended to be on
or before March 11, 2013;
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3.

That the deadline for filing the Appellant's Reply Brief shall be extended to be on
or before April 1, 2013;

4.

That oral argument shall be reset for a time mutually convenient to all parties
herein.

{'\.\(\ n\. \,\ \\
Y\v~

~

--Xr

1 () >J

DATED this ~ day of December, 201
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NOTICE OF ENTRY
I HEREBY CERTIFY that on this day I served a copy of the foregoing document upon
the designated parties affected thereby as follows:

RONALD L. SWAFFORD, ESQ.
Swafford Law, P.C.
525 9th Street
Idaho Falls, Idaho 83404

0 U.S. MAIL
D FAX
0 HAND DELIVERY
X COURTHOUSE BOX
0 EXPRESS DELIVERY

JOHN DEWEY, ESQ.
Bonneville County Prosecutor's Office
605 North Capital Avenue
Idaho Falls, Idaho 83402

D U.S. MAIL
D FAX

D HAND DELIVERY
X COURTHOUSE BOX
D EXPRESS DELIVERY
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DATED this~ day of December, 2012.
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Attorney for Defendant

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

STATE OF IDAHO,
Plaintiff/Respondent,

Case No. CR-2011-9167

1·

APPELLANT'S BRIEF

vs.
IA Y ALTON ROACH,

Defendant/Appellant.

COMES NOW Defendant, JAY ALTON ROACH, by and through his attorney of record,
LARREN K. COVERT, ESQ., of Swafford Law Office, PC and hereby provides the following
brief on appeal.
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III. ST ATEMENT OF THE CASE
This case involves the stop and arrest of Mr. Jay Roach for a violation of LC.
§ 18-8004, Driving Under the Influence. A jury trial in this matter began on March 30, 2012. The

State proceeded against the Defendant on both a per se violation, 18-8004 (1 )(a), ( 4), based on a
breath test over 0.08, and an actual impairment DUI 18-8004(1)(a).
After the selection of the jury and before the presentation of any testimony, the State
brought a Motion in Limine to exclude the testimony of the Defense expert, Dr. Michael
Hlastala. The Defense offered argument against the motion. The State's motion was based on
I.RE. 401, 403 and LC. 18-8004.
After brief argument, the Defense called Dr. Hlastala for a proffer of his testimony. After
the conclusion of the proffer and additional argument, the Co mi ordered the expe1i testimony
excluded. The trial Court's Order was based on its conclusion that the expert testimony was
concerned partition ratio testimony, and that the testimony was irrelevant pursuant to the case of
State v. Hardesty, 136 Idaho 707, 39 P.3d 647, (Ct. App. 2002).
Defense requested and the Court granted a motion for a permissive appeal on the issue of
the exclusion of the expert testimony.

IV. ISSUES PRESENTED ON APPEAL
I.

Did the trial Court error in its con cl us ion that the expert's testimony was only

paiiition ratio testimony?
II.

Did the trial Court error in its conclusion that the expert's testimony was

irrelevant under Hardesty?
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III.

Was the exclusion of the expert witness a violation of the Defendant's Fou1ieenth

and Sixth Amendment rights to confront the evidence against him and to produce evidence in his
favor?
IV.

Was the exclusion of the expert witness contrary to Idaho Rules of Evidence 401

and 403?

V.ARGUMENT
The trial Comi improperly excluded the expert testimony of Dr. Hlastala. Dr. Hlastala's
anticipated testimony concerned the mechanics of the breathing process and unreliability of the
breath testing devices. The expert testimony of Dr. Hlastala was presented to the trial Court on a
proffer of proof. The relevant po1iions of Dr. Hlastala' s testimony is categorized below.

EXPERT TESTIMONY OF DR. HLASTALA
Expert Qualifications
Dr. Hlastala has a Bachelor of Science degree in physics and a Ph.D. degree in
physiology. T. p. 71. He is a Professor Emeritus of the University of Washington where he
retired from in 2009 after almost 40 years on the faculty. Id. He has 175 peer reviewed articles
with 27 of those directly related to alcohol and the exchange in the airway. Id. His field of study
is the exchange of gases in the lung and breath testing. Id. He specifically studied the differences
in the manner alcohol is absorbed into the breath. Id. at 72. He has been studying this pmiicular
area for 27 years. Id. at 72-73.
The State never voiced a concern or objection as to the qualifications or expertise of Dr.
Hlastala. The Court also expressed no concerns with Dr. Hlastala and accepted him as an expert
witness without objection.
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Experience with the Intoxilyzer
Dr. Hlastala testified he has an Intoxilyzer in his laboratory. Id He obtained the
Intoxilyzer in 1982 or 1983 for purpose of testing the mechanisms by which alcohol exchanges
in the lungs. Id He has been using the Intoxilyzer since that time. Id
Mechanics and Science of the Intoxilyzer
When asked what the Intoxilyzer was designed to do, he stated as follows:
"The design of the instrument is based on the 1950's
knowledge of the lungs, that gases exchange in the air sacs or the
alveoli .... We have branching airways in the lungs that end when
air sacs, the blood vessels go around, and oxygen and carbon
dioxide are known to exchange in those alveoli from the blood to
the air or vice versa, and then we'd exhale that air. T. p. 73.
The assumption of the Intoxilyzer is that you exhale. The
last part of the breath that comes out is corning from the alveolar
space related to the venous blood and that is a representative then
of alveolar air." T. p. 74

Dr. Hlastala also testified concerning the "partition ratio," or the mathematical formula
used by the Intoxilyzer to convert the breath test results into a blood alcohol equivalent result.
"Scientifically, the partition ratio is no longer relevant and the
reason for that is that alcohol ... comes from the blood vessels that profuse
the airways, not from the blood vessels that profuse the alveoli or the air
sac. The term partition ratio assumes that it [alcohol] exchanges in the
alveoli, so it's talking about the ration of venous blood to what's in the
breath. Studies have shown that it's more related to the arterial blood,
which is the blood that's profusing the airways." T. p. 31.
Inaccuracy and Unreliability of Breath Testing
Dr. Hlastala stated that the breath test performed on the Intoxil yzer 5 000 (as used in this
case) is not scientifically accurate. T. pp. 74, 85. Dr. Hlastala further testified that in addition to
the Intoxilyzer, all other alcohol breath testing instruments are based on the assumption of
measuring alveolar air, which does not happen. T. p. 75. "So the basic concept of assumption of
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the instrument is no longer valid in the sense of the exchange process for alcohol." Id.
Dr. Hlastala then testified as follows:
"Alcohol, on the other hand, exchanges from the blood that
comes into the airways. The airways has tissue and need to have
blood bringing nutrients to it. So we have a blood system called the
bronchial circulation that brings blood to the airways. It's from that
blood that the alcohol comes into the lungs and is measured by the
breath test.
The idea that alcohol comes from the alveoli is no longer
correct, it actually comes from the airways, so it's not an
equilibrium process. The assumption of the Intoxilyzer is that you
exhale. The last part of the breath that comes out is coming from
the alveolar space related to the venous blood and that is a
representative then of alveolar air. We know now that's not the
case because of the mucus interaction and the fact that the alcohol
comes from the airway." T. p. 74.
This assertion that the science behind the Intoxilyzer and all other breath testing devices
is no longer accurate is agreed upon by other scientists by vi1iue of the many peer reviewed
articles. T. p. 7 5.
In addition to the faulty scientific basis, Dr. Hlastala testified that numerous physiological
factors affect the breath test. These factors include physical breathing mechanics, body
temperature and blood consistency.
Physical Breathing Mechanics' Impact on Breath Test Results
Several breathing factors influence the breath test result. Dr. Hlastala testified:
"Because of this interaction with the airways, the amount of
alcohol that gets out actually changes as we are exhaling. It rises as
much as from the minimum required by the Intoxilyzer of 1.1 liters
to the maximum that you exhale, it changes by about 40 percent
depending on the size of the person. So it will change because of
the continuing interaction with the airways. T. p. 75.
Studies have shown that ... if you take a group of people,
give them alcohol and then have them hold their breath prior to the
test, that will - and breath into the instrument with a normal breath
test, that you'll get a higher reading than you otherwise would. So
that - he also took these people and he had them hyperventilate or
breathe deeply and they got a lower alcohol by about 11 percent."
7

T. p. 77.
"The other issue is inspired (air inhaled) volume before
breathing out, because the more you inspire, the more you flush
away from the airways and that will also change the test. So we
don't measure how much they inhale, so we can't make an
adjustment for that. Id.
The breath testing instruments are biased against females
because they have smaller lung volumes and ... you would get a
higher breath level in a female because they have smaller lung
volumes." T. p. 87.
Body and Breath Temperature's Impact on the Breath Test Results
Variations in a person's body and breath temperature will also cause variances in the
breath test results.
"Body temperature varies during the day in individuals and
if it is on the high side, that will cause a higher amount of alcohol
to come out in the breath. Now, if it is on the low side it's the other
way, less comes out. So we could measure the body temperature
and make a correction for that, but that's not done. T. p. 78
Two authors ... have taken people and immersed them in
water and then given them alcohol and do an alcohol breath test,
and they found that when they elevated the body temperature by
increasing the temperature of the bath, that for one degree
Centigrade elevation, which is equal to 1.8 degrees Fahrenheit, the
alcohol level elevated by about 8 percent. They also had a study
where they decreased the temperature, or hypothermia, and that
decreased the alcohol by about 8 percent the other direction, so
temperature makes a difference." T. pp. 79-80.
Blood Composition's Impact on Breath Test Results
There is a variation in the breath test results based on the makeup of a person's blood in
the percentage of red blood cells in the blood, or scientifically known as hematocrit. Dr. Hlastala
testified:
"Blood cells content makes a difference. If we have
imagine that these are red blood cells and not white, if you have
red cells and plasma in the blood it's about half and half, a little
less than that, but some people have more red cells than others.
When you put alcohol into the blood, it goes more into the watery
portion or the plasma than it does into the red cells. There's a
8
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difference because of the water content. If someone has more ...
red cells in the blood, there's less water to hold it and more will
come out in the breath." T. p. 80.

Result of All the Science and Physical Variances
As a result of the inaccuracies in the science and the physical variances, breath tasting for
alcohol is not reliable.
Q. (by the State): Now, you've mentioned a lot of problems with breath testing as you see
it, do these problems apply to the Intoxilyzer 5000?
A. They do to all breath test instruments.

Q. The Life Lock FC-20 as well?
A. They would apply to all breath test -

Q. All breath testing instruments on the market today?
A. Yeah, the human variability is not measured. T. p. 85.
Q. And these human factors are the reason - all these human factors, these variations, are
the problem with the breath test?
A. Yeah, they are. They affect the breath. T. p. 90.
Anticipated Testimony Concerning Partition Ratio
A main concern and argument by the State, and relied upon by the trial Court, was that
Dr. Hlastala was going to challenge the partition ratio and the 210 liters of breath the ratio
utilization. A partition ratio is a mathematical formula used by breath testing machines to conve11
breath test results to comparable blood test results. This, however was not the testimony Dr.
Hlastala was providing. Dr. Hlastala stated his testimony had nothing to do with partition ratio.
Q. (by Defense Counsel): First of all, are you going to testify as to the conversion ratio
and challenge the conversion ratio from blood alcohol to breath alcohol?
9
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A. No. T. p. 31.

Q. (by the State): So ... the issue with [inherent changes in breath alcohol as you exhale]
is that that makes it so that breath alcohol readings are not an accurate reflection of blood
alcohol content?

A. I don't think that's relevant in this Q. Well, isn't that what you would --A. No, not the way the law reads. The law reads - and I've testified in a number of states
with similar laws. With that law there's no reflection of what's in the blood, it's the
breath that we have.

Q. Okay. So your testimony will be limited to the breath is going to be fluctuating - that
the amount of alcohol in the breath will be fluctuating based on, you know, in different
times of the breath?

A. Well, it will depend on the questions that are asked, but that's what I would anticipate.
T. pp. 35-36.

Q. (by Defense Counsel): So you are not going to mention blood alcohol or mention the
term or concept of blood/breath ratio; correct?
A. I won't measure blood/breath ratio. I expect to say the word "blood," but I'm not
going to say anything about blood/breath ratio or paiiition ratio. T. pp. 40-41.
On cross examination, Dr. Hlastala did testify that the breath test results would not be
representative of the blood alcohol level of the subject taking the test. However, he stated this
was mostly independent of any relationship to the partition ratio. He stated, "We don't need to
compare it [breath test results] to the blood because of the breath standard, but I would say that
without measuring the variables we can't say whether it's higher or lower or exactly what it

10

should be." T. pp. 88-89.

A.

DID THE TRIAL COURT ERROR IN CONCLUDING THE EXPERT'S
TESTIMONY WASP ARTITION RA TIO TESTIMONY

The trial Court's determination that the expert testimony of Dr. Hlastala was partition
ratio testimony was a legal conclusion. On appeal, conclusions of law are reviewed de novo.

Schultz v. State, 151 Idaho 383, 385, 256 P.3d 791, 793.
The term "partition ratio" is given to the mathematical calculation to convert a person's
breath alcohol content to blood alcohol. See Hardesty. This ratio was utilized under previous
DUI statutes that only provided for DUis based on blood alcohol concentration. Id Where breath
testing for alcohol was used, the partition ratio was 2100: 1, meaning that for every 1 molecule of
alcohol in the breath, there were presumed to be 2,100 molecules of alcohol in the blood. Id This
ratio was often challenged, as most experts generally agree that an individual person's paiiition
ratio would vary from this number. Id. This challenge was eliminated once the "per se" DUI
statutes were passed, providing for DUI charges based only on breath test results. Id.
As a result in the statutory change, challenges based on the partition ratio were eliminated
and any such evidence was determined to be irrelevant. Id. In this case, however, the expert
testimony specifically excluded any discussion concerning partition ratio, as noted above. Any
discussion about partition ratio came as a result of the State's questions of the expert.
The expe1i testimony of the mechanics of the Intoxilyzer did not include pmiition ratio
analysis. The testimony concerning the variations and unreliability caused by the various
physiological factors also did not include the partition ratio analysis. As the expert testified, his
testimony was centered on the breath alone. "I will not use the term "partition ratio" nor will I
conve1i any breath readings to blood readings. T. p. 31.
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The trial Court and State would assign to the term "partition ratio" broad, new, and
unsupported meanings in order to support their arguments and conclusions. The new definition
would have to be broad enough to cover and preclude the proffered expe1i testimony; it is new
and unsupp01ied because it flies in the face of the accepted definition and prior use of the term.
To the trial Court and State, if an expert says that a breath alcohol measurement is unreliable,
that is prohibited partition ratio evidence in disguise. This is in spite of the numerous statements
by the expert to the contrary.
The trial Court's conclusion that the proffered testimony was only partition ratio
testimony is incorrect. The proffered testimony was not addressing any ratio or conversion, but
variations in the breath sample.
B.

DID THE TRIAL COURT ERROR IN ITS CONCLUSION THAT THE
EXPERT'S TESTIMONY WAS IRRELEVANT UNDER HARDSETY

The determination if evidence is relevant is a legal question that is reviewed de novo.

State v. Pullin, 152 Idaho 82,87, 266 P.3d 1187, 1192 (Ct. App 2011) .. I.R.E. 401 states,
"Relevant Evidence means evidence having any tendency to make the existence of any fact that
is of consequence to the determination of the action more probable or less probable than it would
be without the evidence."
In its Order on Expert Witness, the trial Court stated:
"Based upon Hardesty, the Court can conclude that the challenge
while not specifically related to partition ratio is a challenge to the
under lying theory of breath testing and to the criteria that the
legislature has adopted in order to determine impairment. Given
Hardesty, the opinion does not assist the jury in determining a
factual issue. The issue turns upon the legal relevancy, and under
Hardesty it is not admissible." Order p. 6.

As the trial Court based its conclusion on Hardesty, any evaluation must start with the
12
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case.
In Hardesty, the Defendant was charged with a per se violation ofI.C. § 18-8004(a)
based on a breath test. Hardesty at 647, 707. The defense filed a motion to allow expert
testimony at trial. Id at 648, 708. At the hearing on the motion, there was no offer of proof, but
counsel indicated that the expert would testify that the breath test was unreliable based on the
variances in each individual's partition ratio utilized in conve1iing a breath alcohol to blood
alcohol. Id The defense stated this testimony would impeach the defendant's breath test result.
On appeal, the Court of Appeals reviewed the legislative history of the DUI statutes,
moving from a blood concentration only standard to a blood, breath and urine standards. Id at

649, 709. These new statute revisions eliminated the need for any conversion of the breath test
result.
The Court in Hardesty rejected the defense assertions that expert testimony concerning
the unreliability of the partition ratio could be introduced. The changes in the statutory language
clearly eliminated the partition ratio. The Court stated, "Hardesty' s evidence regarding the
variability of the standard partition ratio is thus irrelevant." Id
In its analysis of the argued case law, the Court noted several areas where the breath test
and Intoxilyzer could be challenged. First is the underlying scientific methodology used on the
Intoxilyzer (the 3000 at that time) and second, that a defendant could offer any competent
evidence tending to impeach the results of the evidentiary tests admitted. Id
The Court stated, "Hardesty would be entitled to challenge the scientific methodology
underlying the design of the Intoxilyzer 5000 so far as it measured Hardesty' s breath alcohol
concentration." Id The Court reached this conclusion based on the fact that this evidence would
not be a challenge to the partition ratio made irrelevant by the change in statute. Id
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The Court additionally stated, "Once a breath test result had been admitted into evidence,
the reliability and performance of the given machine was subject to challenge and that the
reliability of the process utilized may also be challenged." Id at 650, 710. Again, this Court
reasoned that this challenge would not be based on a paiiition ratio that was no longer relevant,
but on specific test variations.
The difference in this case and the Hardesty case is clear. The holdings in Hardesty were
very specific to expert testimony concerning a generalized attack of a breath test based on the
partition ratio. The Hardesty holdings have no bearing on the expert testimony offered in this
case. As noted above, there was no paiiition ratio testimony to be offered. The expe1i testimony
was entirely focused on the breath alcohol, its variances and unreliability.

In reaching its conclusion, the trial Comi also improperly framed the issues before it. The
Comi asserted the State's objection was that the expert's proffered testimony violated Hardesty,
in that partition ratio evidence is irrelevant to a I.C. 18-8004, subdivision (a), prosecution. That
is, the experi should not be allowed to testify that lung air is affected by physiological factors in
the airway that can result in an unreliable breath test.
The Defendant in this case did not call Dr. Hlastalat to testify either that individuals vary
generally in their partition coefficient or that his specific partition ratio was below the norm.
Rather, he called Dr. Hlastala to testify that the breath alcohol concentration taken from the
sample of exhaled breath has proven to be an unreliable estimator of the alcohol concentration in
the breath because, among other factors, none of that measurement derives from the alveolar sacs
deep in the lungs and the measured air is highly affected by breathing patterns.
Dr. Hlastala's testimony had nothing to do with partition ratio. Dr. Hlastala's testimony
about the inaccurate measurement of breath alcohol concentration is unaffected and completely
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independent of the partition ratio analysis. The testimony is a scientific challenge to the data
obtained by breath test machines, before the partition ratio is applied· to convert such breath test
data to blood-alcohol concentration by weight.
C.

WAS THE EXCLUSION OF THE EXPERT WITNESS A VIOLATION OF THE

DEFENDANT'S FOURTEENTH AND SIXTH AMENDMENT RIGHTS TO CONFRONT
THE EVIDENCE AGAINST HIM AND TO PRODUCE EVIDENCE IN HIS FAVOR
The complete exclusion of the Defendant's expert in this matter constitutes a due
process denial of a fair trial as well as denying the federal constitutional right to compulsory
process. Washington v. Texas, supra at 388 U.S. 14,· Holmes v. South Carolina, 547 U.S. 319
[126 S.Ct. 1727, 164 L.Ed.2d 503] 2006.
The U.S. Constitution guarantees criminal defendants "'a meaningful opportunity to
present a complete defense."' Holmes, supra 547 U.S. at 324, quoting Crane v. Kentucky, 476
U.S. 683, 690 [106 S.Ct. 2142, 90 L.Ed.2d 636], 1986.
The Court's exclusion of Dr. Hlastala's testimony violated Defendant's 14th Amendment
due process right to produce relevant evidence and to confront the evidence brought against him.
Additionally, the Idaho courts have held that challenging breath test results are permissible and
required of the Court.
In the case of State v. Ward, 135 Idaho 400, 17 P.3d 901, (Ct. App. 2001) the defendant
was improperly denied the right to challenge the breath test results by the trial court. Id On
appeal, the Court stated as follows:
We first reiterate that the decision whether to admit
evidence at trial is generally within the province of the trial court.
See State v. Gilpin, 132 Idaho 643, 646, 977 P.2d 905, 908
(Ct.App.1999). However, once the trial court has made the
threshold determination of admissibility, a defendant is free to
attack the reliability and accuracy of the admitted evidence through
15
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the presentation of evidence at trial. See State v. Bell, 115 Idaho
36, 40, 764 P.2d 113, 117 (Ct.App.1988).
This evidence could include concessions elicited on crossexamination of the officer who administered the test or testimony
from a defense expert. As stated previously by this Court:
Obviously the reliability and performance of any given
machine is subject to challenge. If there is evidence that any
particular machine has malfunctioned or was designed or
operated so as to produce unreliable results, such evidence
would be relevant both to the admissibility and the weight of
the test results. State v. Hartwig, 112 Idaho 370, 375, 732 P.2d
339, 344 (Ct.App.1987).
In addition, a party is free to challenge the officer's actions
in observing the suspect for the requisite fifteen-minute period. See
State v. Carson, 133 Idaho 451, 453, 988 P.2d 225, 227
(Ct.App.1999). Thus, a trial court's "general admissibility of
the results of [a breathalyzer test] in no wav limits the right of
a party to introduce before the jury evidence relevant to the
weight and credibility of such evidence." State v. Van Sickle,
120 Idaho 99, 104, n. 2, 813 P.2d 910, 915, n. 2 (Ct.App.1991).
The burden of persuading the jury that the test results are
accurate remains with the prosecution. Id.
The magistrate's ruling had the effect of preventing Ward
from challenging the accuracy of the breathalyzer test, the weight
to be afforded to the breathalyzer evidence, and the test's overall
reliability. Although it is within the province of the trial court to
determine the admissibility of evidence, it is the province of the
jury to determine the weight, accuracy, and reliability to be
afforded the evidence once it is admitted. The reliability both of
the test's results and the process utilized to obtain the evidence are
subject to attack. See Hartwig, 112 Idaho at 375, 732 P.2d at 344.
Therefore, having determined that the breathalyzer test was
admissible, the magistrate erred in further ruling that Ward was
prohibited from attacking the accuracy, weight, or reliability to be
afforded to the test results at trial.
Ward at 905-906, 404-405, emphasis added.

It is clear that a defendant is always allowed to attack not only the results of a breath test,

but the methodology and reliability of the result. By refusing the admission of the expert's
testimony, the trial Court improperly prohibited the Defendant from introducing relevant
16

evidence to confront the evidence against him and to present a complete defense.
In its Order on Expert Testimony, the trial Comi excluded the testimony of Dr. Hlastala.
The Comi based this decision on its erroneous conclusion that the methodology of the breath
testing instruments could not be called into question and the validity of a breath test result could
not be challenged. These conclusions are incorrect.
The trial Court excluded any defense that that would question the breath testing process
or results. The trial Court stated as such in its Order on Expert Witness:
A general attack bothers the Court in the sense that we've relied
since 1987 on Supreme Court decisions that tell us that breath
testing is valid and even in several cases they talk about the
longstanding acknowledgement of the validity of those tests. To
say that they're invalid at this time because there's simply too
many variables leads the Court to on conclusion - or two
conclusions. One is that we've had a hoax foisted upon the State of
Idaho and various other states for 30 years now because we've
been using a test that we should never have used, or that tests
actually are valid and that this is simply an attack on the testing
itself. T. pp. 55-56

The trial Court recognized the importance of the testimony and the need to question historical
science and conclusions. Had society not questioned historical science, we could yet be doing
lobotomies or bloodletting.

D.

WAS THE EXCLUSION OF THE EXPERT WITNESS CONTRARY TO
IDAHO RULES OF EVIDENCE 401 AND 403

Idaho Rules of Evidence Rule 401 states, "Relevant Evidence means evidence having any
tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence."
Idaho Rules of Evidence Rule 403 states, "Although relevant, evidence may be excluded if
its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the
17

issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless
presentation of cumulative evidence."
The question of whether evidence is relevant is a matter oflaw subject to free review. State v.
Shackelford, 150 Idaho 355, 363, 247 P.3d 582, 590 (2010). A lower court's determination of
whether the probative value of the evidence outweighs its prejudicial effect is reviewed for an
abuse of discretion. Id. The decision to admit expert opinion testimony is also reviewed for an
abuse of discretion. State v. Merwin, 131Idaho642, 645, 962 P.2d 1026, 1029 (1998).
An abuse of discretion is determined by evaluating if the lower court "perceived the issue as
one of discretion, acted within the bounds of that discretion and consistent with established legal
standards, and reached its decision through the exercise of reason." State v. Thorngren, 149
Idaho 729, 732, 240 P.3d 575, 578 (2010).
The testimony of Dr. Hlastala was clearly relevant to the accuracy and reliability of the
Intoxilyzer used in this matter and the breath test. The testimony was relevant and not unduly
prejudicial. The expert testimony should not have been excluded, as it went to the weight the jury
should place on the test results for a finding of DUI.
The trail Court failed to act within the bounds of its discretion in excluding the expert
testimony. The trial Court's determination erroneously concluded that the Hardesty opinion
excluded the testimony. As noted above, the trial Court did not act consistent with established
legal standards in denying the expert testimony. As such, the trial Court's order should be
vacated.

VI.

CONCLUSION

The Defendant had a constitutional and statutory right to introduce his defense to the
accuracy of the breath results produced by the prosecution. Both law and science are involved in
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the search for truth. A ruling that arbitrarily removes relevant science from a case is neither good
law, good science, nor a good means of truth finding. The law does not enshrine scientific
assumptions behind impenetrable protective barriers. We rely on the past for the foundation of
future strides not to encumber our progress.
Science is not static. Theories once thought beyond confrontation are now known to be
not only false but ridiculous. Old science told us the earth was flat and at the center of the solar
system, man cannot fly, lead can be turned to gold and that breath testing for alcohol is accurate.
Just as we know that the first four of these statements are not accurate, we can now determine
that the final one is inaccurate as well. To exclude relevant expert testimony that has been
accepted in the scientific community by way of multiple peer reviewed articles and collaboration
of experts for no other reason than the old science says something different is deny legal
enlightenment.
Disputes among experts as to the reliability of a breath alcohol measurement does not
mean it is the trial court's role to choose the side it finds more convincing and exclude the other.
Elemental fairness requires the citizen accused of driving under the influence be allowed to
contest the State's case with relevant evidence.
For the above reasons, the trial Court's exclusion of Dr. Hlastala's expert testimony
should be reversed and the matter remanded for fmiher proceedings in the trial court.

Dated this

jf_kday of February, 2012.

~---

LARREN K. COVERT, ESQ.
Of Swafford Law Office, PC
Attorneys for the Defendant/Appellant
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BRUCE L. PICKETT
BONNEVILLE COUNTY PROSECUTING ATTORNEY
John Dewey
Deputy Prosecuting Attorney
605 North Capital Avenue
Idaho Falls, Idaho 83402
Phone: (208) 529-1348
Fax: (208) 529-1189
Attorney for Plaintiff
IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
STATE OF IDAHO, COUNTY OF BONNEVILLE

STATE OF IDAHO,

)
)
)
)
)
)
)
)
)

Plaintiff/Respondent,
vs.
IA Y ALTON ROACH,

Defendant/Appellant.

Case No. CR-2011-9167
RESPONDENT'S BRIEF

COMES NOW, the STATE OF IDAHO, by and through its attorney of record, John
Dewey of the Bonneville County Prosecuting Attorney's Office, and respectfully submits its
Respondent's Brief in opposition to the appeal by Jay Alton Roach from the Comi's Order on
Expert Testimony issued on April 13, 2012.

I.

BACKGROUND

After jury selection was complete in the trial of State v. Jay Alton Roach on March 30,
2012, the State moved in limine to exclude the testimony of Dr. Michael Hlastala, based on the
Respondent's Brief

language of Idaho Code Section 18-8004, Idaho Rules of Evidence 401 and 403, and State v.
Hardesty, 136 Idaho 707, 39 P.3d 647 (Ct. App. 2002).

After hearing the argument of counsel and Dr. Hlastala' s testimony as an offer of proof,
the Court excluded Dr. Hlastala's testimony. The Court stated on the record:
Looking at it, the Legislature has simply decided that
certain concentration that has been set f011h in the statute is DUL
Whether its right or not is [a] whole [other] question. Grams of
alcohol [per] 210 liters of breath [or] 67 milliliters of urine.
The cases also talk about how valid breath testing is and
that the Supreme Com1 has accepted breath testing as a valid
method of detennining BAC or breath alcohol content
The Court's reading of all of the cases that have been
submitted and that I've reviewed independent of that is that if the
Defense could show, for instance, that there was a problem with
Mr. Roach personally that would affect the validity of the test, for
instance, a fever, different lung capacity, different biological
factors, then I think that those - if that foundation could be met,
then I think that the attack would be legitimate.
A general attack bothers the Com1 in the sense that we've
relied since 1987 on Supreme Court decisions that tell us that
breath testing is valid and even in several cases they talk about the
longstanding acknowledgment of validity of those tests. To say
that they're invalid at this time because there are too many
variables leads the Court to one conclusion - or to two
conclusions. One is that we've had a hoax foisted upon the State
of Idaho and various states for 30 years now because we've been
using a test that we should never have used, or that tests actually
are valid and that this is simply an attack on the testing itself.
My reaction is that unless you can show something unique
about Mr. Roach that sustains some of the concerns of [Dr.
Hlastala], it's not admissible.
Record, at 54-6. The Court issued a written decision wherein it cited Hardesty, Hartvig, and the
definition of a test for alcohol concentration found in Idaho Code Section 18-8004(4) in support
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of its conclusion that Dr. Hlastala's testimony is not relevant nor helpful for the jury. Court's
Order on Expert Testimony, at 5.
The Defendant sought and was granted permission to appeal the Court's interlocutory
evidentiary ruling.

II. STANDARD OF REVIEW
Evidence is relevant if it has "any tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or less probable that it would be
without the evidence." I.R.E. 401. In reviewing the trial court's decision as to relevance of
evidence, the standard ofreview is de novo. State v. Gomez, 137 Idaho 671, 674, 51P.3d315,
318 (2002)(citingState v. Thompson, 132 Idaho 628, 630, 977 P.2d 890, 892 (1999)).

III. ARGUMENT
A. IDAHO CODE 18-8004

Idaho Code Section 18-8004(1 )(a), which prohibits driving under the influence of
alcohol, drugs, or any other intoxicating substances, states in relevant part:
[i]t is unlawful for any person ... who has an alcohol concentration
of 0.08, as defined in subsection (4) of this section, or more, as
shown by analysis of his blood, urine, or breath, to drive or be in
actual physical control of a motor vehicle within this state, whether
upon a highway, street or bridge, or upon public or private
prope1iy open to the public.
IDAHO CODE § 18-8004(1 )(a). The statute provides for "per se" violations where alcohol
concentration is .08 or greater as measured in the defendant's blood, urine, or breath. This
reflects a 1987 amendment to the statute eliminating the need for breath samples to be converted
Respondent's Brief
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to blood alcohol concentration for purposes of establishing a per se violation. See State v.
Hardesty, 136 Idaho 707, 709, 39 P.3d 647, 649 (Ct. App. 2002).
Whether a person has "an alcohol concentration of 0.08" is detennined "based upon a
formula of grams of alcohol per one hundred (100) cubic centimeters of blood, per two hundred
ten (210) liters of breath or sixty-seven (67) milliliters of urine," respectively, depending on the
type of sample taken. IDAHO CODE § 18-8004(4 ). By adding this definition, the legislature
codified the partition ratio used internally by breath testing instruments, such as the Intoxilyzer
5000, to calculate a reading assumed to be roughly equivalent to grams per one hundred cubic
centimeters ofblood. Id. See also State v. Gates, 7 Haw.App. 440, 443, 777 P.2d 717, 719 (Ct.
App. 1989). Therefore, a breath test reading of0.08 grams of alcohol per 210 liters of breath is a
per se violation of the statute, regardless of that reading's relationship to a person's blood alcohol
concentration.
The statute indicates that testing of blood, breath, or urine samples for purposes of
determining a violation must be perfonned by a laboratory operated or approved by the Idaho
State Police or by any other method approved by the Idaho State Police. IDAHO CODE § 188004(4 ). The Intoxilyzer 5000 breath testing instrument has been approved for evidentiary
testing by the Idaho State Police.

B. RELEVANT CASE LAW

1. State v. Hardesty
In Hardesty, the defendant had been charged with a "per se" violation of Idaho Code
Section 18-8004(1)(a), based on Intoxilyzer results showing a breath alcohol concentration
Respondent's Brief
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greater than .08. Hardesty, 136 Idaho at 708. The defendant moved to allow the expert
testimony of a toxicologist that the "partition ratio used to convert breath alcohol concentration
to blood alcohol concentration is not accurate for some individuals." Id. The magistrate comi
granted Hardesty' s motion, the district court reversed, and the defendant appealed.
The Court of Appeals indicated that Idaho Code Section 18-8004(l)(a) had been
amended to allow prosecution of "per se" violations of the statute based on breath alcohol
concentration. Id. at 709. The Comi opined "conversion from breath alcohol concentration to
blood alcohol content is unnecessary, and a person's blood alcohol content is no longer of sole
legal consequence." Id.
The Court viewed Hardesty' s argument as a challenge to the ratio established in the
definition of "alcohol concentration" as it related to breath found in Idaho Code Section 188004(4). Id. at 711. In holding that Hardesty's proposed expert testimony was inadmissible, the
Court of Appeals stated:
Hardesty's argument is, in effect, a challenge to the legislature's
formula for determining the proscribed alcohol concentration in a
person's breath. Hardesty claims that this fonnula is a variation of
the standard 2100: 1 partition ratio used by breath testing devices
and that he should not be prevented from introducing expert
testimony regarding the variability of the standard partition ratio
based on the statutory definition of driving under the influence.
This is a challenge to what the legislature has determined to be an
element of the crime of DUI. It is uniformly held that the power to
define crime and fix punishment rests with the legislature and that
the legislature has great latitude in the exercise of that power. We
conclude, as did the district court, that allowing Hardesty' s expert
to testify regarding the variability of the standard partition ratio
would be speculative as it related to Hardesty. Thus, we hold that
Hardesty's evidence challenging the accuracy of the standard
partition ratio was inadmissible (citations omitted)
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Id The Court of Appeals recognized that "experts generally agree that the standard 2100: 1
partition ratio varies from individual to individual and that an individual's partition ratio can
even vary depending on the circumstances present at the time the breath test is administered."
Id. at 709 (footnote 1). However, the Court deferred to the legislature and gave effect to the

plain and unambiguous language of the statute. Id.
Hardesty had relied upon State v. Hopkins, 113 Idaho 679, 747 P.2d 88 (Ct. App. 1987),
and State v. Presnall, 119 Idaho 207, 804 P.2d 936 (Ct. App. 1991), in support of his position.
Neither case supported Hardesty's argument. The Court opined that "[u]nder Hopkins, Hardesty
would be entitled to challenge the scientific methodology underlying the design of the
Intoxilyzer 5000 so far as it measured [his} blood alcohol concentration," as opposed to a
generalized attack on breath testing. Hardesty, 136 Idaho at 710( emphasis added). With regard
to Presnall, the Court indicated that a defendant may impeach the accuracy of a "specific breath
test result with evidence that his own blood alcohol content was different than his breath alcohol
content," as opposed to a generalized attack on breath testing. Id. at 710-11 (emphasis in
original).

2. State v. Ward
The Appellant's brief quotes State v. Ward, 135 Idaho 400, 17 P.3d 901(Ct. App. 2001),
at length with regard to the defendant's right to confront the evidence produced against him.

Ward is not instructive with regard to the evidentiary issue in this appeal.
In Ward, the defendant proposed jury instructions on the eve of trial that instructed the
jury that if the fifteen-minute observation period were not observed, the breath test result would
Respondent's Brief
6

141

be invalid. Id. at 403. The trial court rejected those instructions. Id at 402. The defendant
entered a conditional guilty plea, reserving his right to appeal "the magistrate's rulings regarding
the admissibility of the breathalyzer evidence at trial, his proposed jury instructions, and his
ability to challenge the reliability and accuracy of the breath test at trial." Id It is not clear in
the opinion what evidence Ward planned to introduce, whether there was an offer of proof made,
nor the substance of any ruling made by the magistrate excluding any of Ward's evidence.
The Court of Appeals, potentially in dicta, indicates that a defendant may not be deprived
of the ability to challenge the weight and credibility of the breath test result. Id. at 905. In doing
so, the Court cited State v. Hartwig, 112 Idaho 370, 732 P.2d 339 (Ct. App. 1987), and a footnote
in State v. Van Sickle, 120 Idaho 99, 813 P.2d 910 (Ct. App. 1991)(citing Presnall and Hopkins,
which have been discussed above).
In Hartwig. the Corn1 of Appeals, again in dicta, addressed arguments with regard to
whether proper foundation had been laid at trial for admission of the breath test result, as well as
what the Court describes as "a general challenge to the scientific reliability of the Intoximeter
3000 machine." Hartwig, 112 Idaho at 375. The Court indicated as follows:
The general admissibility of the breath analysis process has been
too long established to be subjected to challenge now on the basis
of its scientific acceptability. Obviously, the reliability and
performance of any given machine is subject to challenge. If there
is evidence that any particular machine has malfunctioned or was
designed or operated so as to produce umeliable results, such
evidence would be relevant to both the admissibility and weight of
the test results. However, Hartwig presented no such evidence that
this machine malfunctioned, was improperly designed or was
operated improperly.
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Id. (emphasis added). This opinion rejects a general challenge, albeit in terms of admissibility

rather than weight, and endorses challenges to the perfon11ance and reliability of a specific breath
testing instrument.

C. DR. HLASTALA WAS TESTIFYING ABOUT PARTITION RATIOS

1. Dr. Hlastala's Testimony was Partition Ratio or Blood/Breath Ratio in Disguise
Dr. Hlastala was adamant that he would not be discussing partition ratios or blood/breath
ratios. Instead, he would be discussing how physiological factors affect the breath alcohol
results, making it higher or lower, and how the Intoxilyzer 5000 doesn't take into account or
correct for those factors.
However, Dr. Hlastala could not or would not define what the term "breath alcohol
content" means with regard to an individual. He stated that a person's breath alcohol content
was whatever "[is] measured by the instrument." R. at 34-5. He stated that breath alcohol
content is not clearly defined from a scientific standpoint, but the readings of .143/.144 were
accurate measures of breath alcohol under the legal definition. R. at 84-5. Finally, when
confronted with his prior assertion that there is no definition of breath alcohol, he said "that's
correct." R. at 88-9.
Although he did not define "breath alcohol level" as it relates to a person, Dr. Hlastala
opined that none of the breath testing instruments on the market accurately measured breath
alcohol. R. at 85. This is because his opinions are based on comparisons between breath alcohol
testing and blood alcohol. For example, he said that human variability results in changes to the
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breath sample, which "in effect, [makes] it less related to what's in the human body." R. at 86.
In light of his inability to define breath alcohol, one can only conclude that he's expressing that
the breath sample becomes unrelated to the person's blood alcohol leveL He also said that
"breath testing instruments are biased against females because they have smaller lung volumes
and that you would get/or the same blood level, you would get a higher breath level in a female
because they have smaller lung volumes." R. at 87(emphasis added).
Dr. Hlastala was reluctant to talk about why it matters that the human factors influence
breath test results. R. at 39(when asked why it is important that hematocrit affects breath
alcohol, he stated "I mean, I don't think we're going to talk about that. I don't want to talk about
that necessarily."). However, Dr. Hlastala's later testimony indicated that the human factors that
he planned to testify about skewed the breath results so that they didn't accurately reflect blood
alcohol:
Q. (by the State): [w]hat you're saying is that these variations, all
of these different factors, make it so [the pmiition ratio] is not
correct?
A. The 2100 may be a fine number to use, but for an individual that would work for a population. On the average, you'd get
everything right, but for an individual it's not right necessarily.
Q. So your conclusion is that - and I know you said partition ratio
is not a correct term.

A: We'll call it a correction factor

Q. You're saying that that correction factor varies among a
population of individuals based on a lot of different factors?
Respondent's Brief
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A Yeah, if you're trying to correct breath to blood.

Q. And these human factors are the reason

all these human

factors, these variations, are the problem with the breath test?
A. Yeah, they are. They affect the breath. If you measure blood

directly you'd have a reasonable estimate of what the reading is.
R. at 89-90.
Fmiher, Dr. Hlastala revealed that his choice of words and framing of the issues was an
attempt to give testimony that is legally relevant.
Q. (by the State): ... Same thing with body temperature?
A. Yes, the higher the temperature, the higher the breath alcohol.
Q. And you used to say that was because it changed the partition
ratio?
A. Yes, but I don't believe that's relevant.

Q. Now you would say that it changes the blood/breath ratio?
A. No, it just changes the amount that's in the breath. If you
compare

what you need to be comparing it with is arterial blood

again. So the blood is not the same - the alcohol is not the same in
the arterial venous systems.
Q. So the finding has remained the same, you've just changed the
rationale for getting there through science advancing, et cetera?
A. You know, now we have to express it in the tenns that we're
required to limited by the laws in the state.
Q. Okay.
A. And that law requires us to refer to breath alcohol.

R. at 39-40.
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While Dr. Hlastala wouldn't freely admit it, the thesis of his testimony was that human
variability not accounted for in breath alcohol testing makes breath alcohol test results under- or
over-represent blood alcohol content. This testimony is inadmissible under Hardesty.

2. People v. VanGelder
In People v. Vangelder, 197 Cal.App.4th 1,127 Cal.Rptr.3d 821 (2011), review granted
by 132 Cal.Rptr.3d 615, 262 P.3d 854 (2011), Dr. Hlastala gave nearly identical testimony as
that given in connection with this case at the trial court level in an offer of proof. Vangelder, 132
Cal.Rptr.3d at 833. The trial court excluded his testimony on the grounds that it was prohibited
partition ratio testimony and speculative as to the defendant. Id. at 824. The defendant appealed,
making the same types of arguments as counsel for Mr. Roach.
The Court of Appeals reversed the conviction on the basis that Dr. Hlastala's testimony
was not really partition ratio testimony. Id. at 834-35. This Court of Appeals opinion is no
longer good law in California. On October 19, 2011, the California Supreme Court granted the
State's petition for review and changed the Court of Appeals opinion to unpublished status.

D. TESTIMONY OF DR. HLASTALA IS OTHERWISE INADMISSIBLE UNDER

HARDESTY

The Court in Hardesty said that the proposed testimony of the experi was inadmissible,
because the language ofldaho Code Sections 18-8004(l)(a) and 18-8004(4) made it iITelevant,
but also because the proposed testimony was speculative as to Hardesty. Hardesty, 136 Idaho at
711.
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I. The Plain Language of the Statute Makes Hlastala's Testimony Inadmissible

Unlike some states, Idaho does not require alveolar air. See I.D.A.P.A. 11.03.01 - Rules
Governing Alcohol Testing, at 4; See also State v. Esser, 205 Ariz. 320, 323, 70 P.3d 449, 452
(App. 2003)(Indicating that Arizona regulations require breath samples to be "alveolar in
composition" and disagreeing with Dr. Hlastala's definition of "alveolar air."). Nor does Idaho
law require that breath test results closely correlate with blood alcohol content or even breath
alcohol content, to the extent that such a term can be defined.
Instead, Idaho Code Section 18-8004(4) says that "an evidentiary test for alcohol
concentration shall be based upon a formula of grams of alcohol per. .. two hundred ten (210)
liters of breath." Moreover, Idaho Code Section 18-8004(4) requires that instruments gathering
the sample be approved by the Idaho State Police, according to their own administrative
procedures. See I.D.A.P.A. 11.03.01 - Rules Governing Alcohol Testing, at 4. Therefore, a
person's breath alcohol concentration, as that term is defined in Idaho law, is grams of alcohol
per 210 liters of breath as measured by an approved instrument.
Dr. Hlastala conceded that the Intoxilyzer 5000 would take an accurate sample in tenns
of grams of alcohol per 210 liters of breath: when someone changes the way she breathes before
the test, R. at 32-3; when someone has a higher volume of exhaled air (because breath alcohol
readings increase until a person has no more breath to exhale), R. at 42; when someone's breath
alcohol continues to rise because of its interaction with the mucus in the lungs, R. at 86; when
someone holds his or her breath prior to giving the sample, R. at 86; and when someone
hyperventilates prior to giving the sample, R. at 86.
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Dr. Hlastala conceded that .143/.144 is an accurate breath alcohol level as it is defined
under Idaho law for the samples taken.
Q. (by the State): So when - again, assuming that this machine was
operated correctly, .143 and .144 is an accurate breath alcohol
level for those samples taken?
A: (Dr. Hlastala): By legal definition, but not by scientific
definition.
R. at 85. Where the statute defines how breath alcohol is to be measured under the statute and
the results meet the legal definition, testimony concerning a competing scientific definition is
irrelevant under the principles of Hardesty.

2. Dr. Hlastala's Testimony would be Speculative as to Roach
Dr. Hlastala did not testify that any of the human factors he described applied in the case
of Jay Alton Roach. He conceded that he could not testify whether any of the factors played a
part in the breath testing reading. R. at 88-9. This type of speculative testimony was excluded in

Hardesty. Id. at 711; See also Hartwig, 112 Idaho at 375 (indicating that while the science
behind the Intoximeter was well established, a defendant could argue that a particular machine
was operated incorrectly or malfunctioning).

IV. CONCLUSION
In Idaho, a person may be found guilty of DUI based on an alcohol concentration of .08
or more, measured in grams of alcohol per 210 liters of breath. Idaho law does not leave open
for interpretation the definition of"alcohol concentration." Idaho Code Section 18-8004(4)'s
definition of "alcohol concentration" with regard to breath codifies the partition ratio used
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internally in the Intoxilyzer to calculate a supposed blood alcohol equivalent. The Intoxilyzer
5000 is an approved instrument for evidentiary testing and its readings accurately reflect the
grams of alcohol per 210 liters of alcohol of the sample taken. If the sample is collected by the
Intoxilyzer 5000 or another approved instrument and is .08 or greater in terms of grams of
alcohol per 210 liters of breath, Idaho law is satisfied. This Court, like the Court of Appeals in
Hardesty should give deference to the Idaho Legislature.

Idaho case law precludes general challenges to the partition ratio or relationship between
blood alcohol content and breath alcohol content. Dr. Hlastala' s testimony is partition ratio or
blood/breath ratio testimony in disguise. Since there is no definition of a person's breath alcohol
content according to Dr. Hlastala, the increased or decreased readings caused by human factors
that he discussed only matter in relationship to the person's blood alcohol content.
Idaho case law also precludes testimony that speculates as to whether a certain factor may
have been present to influence the breath test result. Dr. Hlastala conceded that he could not
testify that any of the factors he discussed affected Mr. Roach's breath test results.
Idaho case law supports attacks on weight and credibility of a particular breath testing
result, based on issues with the particular machine, how it was operated, how it was maintained,
or based on the defendant's particular human factors. Our case law has recognized that the
scientific principles behind breath alcohol testing are sound. The appellant has brought forth no
Idaho case which supports Mr. Roach's particular generalized challenge to breath testing as it
relates to DUI prosecution.
The decision of the trial court with regard to admissibility of Dr. Hlastala's expert
testimony should be affirmed based on Hardesty and Idaho Rule of Evidence 401.
Respondent's Brief
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Dated this

/ day of March 2013.

/

Deputy Prosecuting Attorney
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III. ARGUMENT
The central issue before the Court on appeal is if the jury should be able to hear the
evidence and expert testimony that the Intoxilyxer 5000 breath test results used by the State are
not scientifically accurate. All the arguments and evidence in this case are over the fact that
science now clearly shows the theories upon which breath testing were based are no longer
sound. Breath testing results cannot show that a defendant is over the 0.08 limit for alcohol
concentration because of the numerous variables in the interaction of alcohol in the body and the
airways.

In its brief, the State attempts to distort the issues presented on appeal in this matter.
Those issues are as follows:
I.

Did the trial Court error in its conclusion that the expe1i's testimony was only

partition ratio testimony?
II.

Did the trial Court eITor in its conclusion that the expe1i' s testimony was

irrelevant under Hardesty?
III.

Was the exclusion of the expert witness a violation of the Defendant's Fourteenth

and Sixth Amendment rights to confront the evidence against him and to produce evidence in his
favor?
IV.

Was the exclusion of the expert witness contrary to Idaho Rules of Evidence 401

and 403?
The State only arguments to exclude Dr. Hlastala's testimony are the precedent of cases utilizing
the flawed science and the futile attempts of the State to misrepresent the evidence and misstate
the expert testimony. In arguing against the numerous cases which show that the expert evidence
offered here is relevant, the State invokes the "it's dicta" theory and discounts any relevant case
4
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law that it does not like. Where the dicta argument does not work, the State attempts to substitute
its own testimony in place of the experts by stating "this is only partition ratio testimony in
disguise." These arguments clearly show the State does not have a basis for its arguments and
can only hope to prevail by misdirection and misstatements.
A.

DID THE TRIAL COURT ERROR IN CONCLUDING THE EXPERT'S
TESTIMONY WAS PARTITION RATIO TESTIMONY

The State has never disputed the expertise or experience of Dr. Hlastala in relation to
breath testing and the physiological mechanics of the breath testing process. Dr. Hlastala is
clearly a leading expert in this field.
The State's only argument against the actual testimony to be provided by Dr. Hlastala is
that his testimony is only partition ratio testimony in disguise. To reach this conclusion, the State
appears to substitute its own expertise in this field for the expertise of Dr. Hlastala. While the
State argues its opinion of the testimony, the actual testimony of Dr. Hlastala clearly shows the
nature of his testimony. It is imperative this Court analyze the actual testimony of the expert and
not the baseless, uninformed characterization of the testimony by the State.
Dr. Hlastala did provide testimony concerning the partition ratio, all in response to the
questions of the State. Dr. Hlastala testified the "partition ratio," used by the Intoxilyzer to
convert the breath test results into a blood alcohol equivalent result is no longer relevant.
"Scientifically, the partition ratio is no longer relevant and the
reason for that is that alcohol ... comes from the blood vessels that profuse
the airways, not from the blood vessels that profuse the alveoli or the air
sac. The term pa1iition ratio assumes that it [alcohol] exchanges in the
alveoli, so it's talking about the ration of venous blood to what's in the
breath. Studies have shown that it's more related to the arterial blood,
which is the blood that's profusing the airways." T. p. 31.
The testimony of Dr. Halastala clearly has nothing to do with a paiiition ratio. The

5
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following statements of Dr. Hlastala' s specific testimony on this matter shows that no partition
ratio testimony was going to be presented.
Q. (by Defense Counsel): First of all, are you going to testify as to the conversion ratio
and challenge the conversion ratio from blood alcohol to breath alcohol?
A No. T. p. 31.
Q. (by the State): So ... the issue with [inherent changes in breath alcohol as you exhale]
is that that makes it so that breath alcohol readings are not an accurate reflection of blood
alcohol content?

A I don't think that's relevant in this Q. Well, isn't that what you would ---

A No, not the way the law reads. The law reads

and I've testified in a number of states

with similar laws. With that law there's no reflection of what's in the blood, it's the
breath that we have.
Q. Okay. So your testimony will be limited to the breath is going to be fluctuating

that

the amount of alcohol in the breath will be fluctuating based on, you know, in different
times of the breath?

A Well, it will depend on the questions that are asked, but that's what I would anticipate.
T. pp. 35-36.
Q. (by Defense Counsel): So you are not going to mention blood alcohol or mention the
term or concept of blood/breath ratio; correct?
A I won't measure blood/breath ratio. I expect to say the word "blood," but I'm not
going to say anything about blood/breath ratio or partition ratio. T. pp. 40-41.
During the State's questioning of Dr. Hlastala, he did testify that the breath test results

6

would not be representative of the blood alcohol level of the subject taking the test. However, he
stated this was mostly independent of any relationship to the partition ratio. He stated, "We don't
need to compare it [breath test results] to the blood because of the breath standard, but I would
say that without measuring the variables we can't say whether it's higher or lower or exactly
what it should be." T. pp. 88-89.
The actual testimony of Dr. Hlastala is clear, his testimony would have nothing to do
with partition ratios as the ratio is irrelevant under the breath statute, is not scientifically relevant
as it cannot produce a valid comparison to blood and his testimony would focus on the
physiological factors that alter the breath test results, independent of blood. It is only on the
questions of the State that Dr. Hlastala established the problems with paiiition ratios when
attempting to compare to breath samples. However, Dr. Hlastala specifically told the State that
the questions it was asking were irrelevant as we were only dealing with breath.
The Trial Court and the State are clearly wrong in stating and ruling that the expert
testimony of Dr. Hlastala is only partition ratio testimony. This testimony should not have been
excluded.
B.

DID THE TRJAL COURT ERROR IN ITS CONCLUSION THAT THE
EXPERT'S TESTIMONY WAS IRRELEVANT UNDER HARDSETY

In its Order on Expert Witness, the trial Court stated:
"Based upon Hardesty, the Cami can conclude that the challenge
while not specifically related to partition ratio is a challenge to the
under lying theory of breath testing and to the criteria that the
legislature has adopted in order to determine impairment. Given
Hardesty, the opinion does not assist the jury in determining a
factual issue. The issue turns upon the legal relevancy, and under
Hardesty it is not admissible." Order p. 6.

The State's arguments with regard to the Hardesty case again rely only on the
7
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misrepresentation that Dr. Hlastala was testifying on partition ratio testimony. The Court in

Hardesty clearly held that a criminal defendant can attack the breath testing process, science and
machine once a result was put in the record. The Court noted the underlying scientific
methodology used on the Intoxilyzer (the 3000 at that time) could be questioned and second, that
a defendant could offer any competent evidence tending to impeach the results of the evidentiary
tests admitted. State v. Hardesty, 136 Idaho 707, 39 P.3d 647 (Ct. App 2002).
The Court stated, "Hardesty would be entitled to challenge the scientific methodology
underlying the design of the Intoxilyzer 5000 so far as it measured Hardesty's breath alcohol
concentration." Id The Court reached this conclusion based on the fact that this evidence would
not be a challenge to the partition ratio made irrelevant by the change in statute. Id
The Court additionally stated, "Once a breath test result had been admitted into evidence,
the reliability and performance of the given machine was subject to challenge and that the
reliability of the process utilized may also be challenged." Id at 650, 710. Again, this Comi
reasoned that this challenge would not be based on a paiiition ratio that was no longer relevant,
but on specific test variations.
The additional cases cited by the State in reference to the Hardesty case again only show
that the testimony to be given by Dr. Hlastala is relevant, admissible testimony and should not
have been excluded. The testimony is not partition testimony excluded by Hardesty.
C.

WAS THE EXCLUSION OF THE EXPERT WITNESS A VIOLATION OF THE

DEFENDANT'S FOURTEENTH AND SIXTH AMENDMENT RIGHTS TO CONFRONT
THE EVIDENCE AGAINST HIM AND TO PRODUCE EVIDENCE IN HIS FAVOR
The State addressed the Constitutional issues on appeal by off handedly terming the

Ward opinion as "potentially dicta." While an excited and new twist to the "it's dicta" argument,
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the basis for any such argument is clearly lacking.
The Court in Ward made a clear finding that, "The reliability both of the test's results and
the process utilized to obtain the evidence are subject to attack Therefore, having determined
that the breathalyzer test was admissible, the magistrate erred in fmiher ruling that Ward was
prohibited from attacking the accuracy, weight, or reliability to be afforded to the test results at
trial." State v. Ward, 135 Idaho 400, 17 P.3d 901 (Ct App. 2001).
The trial Comi's Order prohibited the presentation of evidence to show the variability
and problems with the breath testing that directly relate to the Defendant. The testimony and
evidence clearly would have questioned the reliability of the results and the weight a jury should
place on the test.

D.

WAS THE EXCLUSION OF THE EXPERT WITNESS CONTRARY TO
IDAHO RULES OF EVIDENCE 401 AND 403

In its brief, the State failed to address the trial Comi's errors with regard to rule 401 and
403. The State only cited the rule and provided no counterargument. While the basis for this
silence on the part of the State is not fully known, it should be interpreted as an acquiescence to
the Defendant's arguments on the topic.
The testimony of Dr. Hlastala was clearly relevant to the accuracy and reliability of the
Intoxilyzer used in this matter and the breath test result obtained therefrom. The testimony was
relevant and not unduly prejudicial. The expert testimony should not have been excluded, as it
went to the weight the jury should place on the test results for a finding of DUI.
The trial Court did not perform the necessary evaluation to exercise its discretion, but rather
indicated that the previous comi decisions required the exclusion of this evidence. This failure to
evaluate the testimony does not meet the discretionary requirements.

9
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With no argument that the testimony was relevant, no concerns for its prejudicial impact,
and no discretionary analysis by the trial Court, the exclusion of Dr. Hlastala's testimony should
be vacated.

VI.

CONCLUSION

The numerous and enormous errors in the trial Court's Order and the State's arguments
require the reversal of the trial Court's Order and instructions from this Court to admit the expert
testimony. All other outcomes deny the Defendant his Constitutional right to confront the
evidence against him and present his defense. In a world of great scientific advancement and new
knowledge, the Courts cannot turn a blind eye to changes in the evidence behind our laws. A
Defendant has the right to show a jury the known errors and issues with a test that is based on 60
year old science.
This Court should allow the expert testimony and have the jury weigh the testimony in
consideration of a verdict.
L.-(

Dated this

7

day of April, 2013.
LARREN K. COVERT, ESQ.
Of Swafford Law Office, PC
Attorneys for the Defendant/Appellant
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IN THE DISTRJCT COURT OF THE SEVENTH JUDICIAL DISTRJCT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
STATE OF IDAHO,
Plaintiff/Respondent,
-vsJAY ALTON ROACH,
Defendant/Appellant.

)
)
)
)
)
)
)
)
)

Case No. CR-2011-9167
MINUTE ENTRY

This matter came on for an appeal on April 11, 2013, at 9:30 A.M., before the Honorable
Dane H. Watkins, Jr., District Judge, sitting in open court at Idaho Falls, Idaho.
Ms. Karen Konvalinka, Court Reporter, and Ms. Lettie Messick, Deputy Court Clerk,
were present.
Mr. John Dewey appeared on behalf of the State.
The defendant appeared in person and with his attorney, Mr. Larren Covert.
Mr. Covert presented argument supported argument supporting the appeal.
Mr. Dewey opposed the appeal.
Mr. Covert presented additional argument in support of the appeal.

Court was thus adjourned.

c: Prosecutor
Larren Covert

MINUTE ENTRY

l

District Judge
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE
KRISTIE BURKE,
Petitioner,

)
)

)

Case No. CV-2012-5557

)

-vs-

)

MINUTE ENTRY ON APPEAL

)

STATE OF IDAHO,
)
DEPARTMENT OF TRANSPORATION, )
)
Respondent.
)

April 11, 2013, at 9:30 AM., an appeal came on for hearing before the Honorable Dane

H. Watkins, Jr., District Judge, sitting in open court at Idaho Falls, Idaho.
Ms. Karen Konvalinka, Court Reporter, and Ms. Lettie Messick, Deputy Court Clerk,
were present.
Mr. Larren Covert appeared on behalf of the appellant. Mr. Alan Harrison appeared on
behalf of the respondent.
Mr. Covert presented argument suppo1iing the appeal.
Mr. Harrison argued in opposition of the appeal.
Mr. Covert presented additional argument in support of the appeal.
The Comi took the matter under advisement.
Court was thus adjourned.

c: Larren Cove1i
Alan Harrison
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IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF
STATE OF IDAHO, IN AND FOR THE COUNTY OF BONNEVILLE

)
)

STATE OF IDAHO,
Plain tiff/Respondent,
vs.
JAY ALTON ROACH,
Defendant/Appellant.

I.

)
)
)
)
)
)
)
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Case No. CR-2011-9167

MEMORANDUM DECISION AND
ORDER RE: APPEAL

FACTUAL AND PROCEDURAL BACKGROUND

On June 11, 2011, Jay Roach was arrested by Officer Neil Stevens for driving
under the influence in violation of Idaho Code § 18-8004. Officer Stevens administered a
breath alcohol test, which indicated Roach had a breath alcohol concentration of 0.143
and 0.144.
On March 23, 2012, Roach filed Defendant's Response to Plaintiff's Request for
Disclosure of Expert Witness Under Rule 16, disclosing Dr. Michael Hlastala as an
expert witness.
On March 2 7, 2012, the State filed an 0 bj ection to Defendant's Expert Witness
Disclosure of Dr. Michael Hlastala and Motion to Exclude Expert Witness Under I.C.R.
16(c)(4) and 16(e)(2).
On March 29, 2012, the State filed a Motion in Limine to Exclude Expe1i
Testimony.
On March 30, 2012, Roach filed an Objection to Motion in Limine.
Trial in this case began on March 30, 2012. After the selection of the jury and
before the presentation of evidence, the State brought a Motion in Limine to exclude the
MEMORANDUM DECISION AND ORDER RE: APPEAL - I

expert testimony of Dr. Michael Hlastala. At the hearing on the motion, Hlastala made a
proffer of his testimony. The trial was continued pending the outcome of the Court's
decision regarding Hlastala's testimony.
On April 13, 2012, the magistrate court entered Court's Order on Expert
Testimony, excluding Hlastala's testimony.
On June 21, 2012, the magistrate court entered an order certifying its April 13,
2012 Court's Order on Expert Testimony and granting Roach's motion for permissive
appeal.
On July 5, 2012, Roach filed a Notice of Appeal.
Roach filed Appellant's Brief on February 11, 2013.
The State filed Respondent's Brief on March 11, 2013.
Roach filed Appellant's Reply Brief on April 1, 2013.
Oral argument was held on April 11, 2013.

II.

STANDARD OF ADJUDICATION

The district court must review a magistrate judge's decision on appeal upon the
same standards of review as an appeal from the district court to the Idaho Supreme Court.
Rule 83(u), l.R.C.P.; Winn v. Winn, 101 Idaho 270, 272, 611 P.2d 1055, 1057 (1980).
Although questions of admissibility of evidence often involve the exercise
of the trial court's discretion, the threshold determination of whether the
evidence offered is relevant presents an issue of law over which we
exercise free review. State v. Edmondson, 125 Idaho 132, 134, 867 P.2d
1006, 1008 (Ct.App.1994).

State v. Hardesty, 136 Idaho 707, 708, 39 P.3d 647, 648 (Ct. App. 2002); accord State v.
Tapia, 127 Idaho 249, 254, 899 P.2d 959, 964 (1995) ("whether evidence is relevant is an
issue of law").

MEMORANDUM DECISION AND ORDER RE: APPEAL· 2

HI.

DISCUSSION

Roach raises four issues on appeal: ( 1) whether the trial co mi erred in concluding
the expe1i's testimony was partition ratio testimony; (2) whether the trial court erred in
concluding the expen testimony was irrelevant under Hardesty; (3) whether the exclusion
violated Roach's Fourteenth and Sixth Amendment rights to confront the evidence
against him and to produce evidence in his favor; and (4) whether the exclusion of expert
testimony was contrary to I.R.E. §§ 401 and 403.

A. Partition Ratio Testimony
Roach argues the magistrate court eITed in determining Hlastala' s testimony
would consist of partition ratio testimony. He notes that challenges based on partition
ratios were eliminated when state law was amended to permit DUI charges based on
breath test results without any partition ratio comparison to blood alcohol levels. Roach
argues that Hlastala's testimony addressed variations in breath sample analyses while
excluding any discussion regarding the partition ratio.
The State responds:
Although he did not define "breath alcohol level" as it relates to a person,
Dr. Hlastala opined that none of the breath testing instruments on the
market accurately measured breath alcohol. R. at 85. This is because his
opinions are based on comparison between breath alcohol testing and
blood alcohol. For example, he said that human variability results in
changes to the breath sample, which "in effect [makes] it less related to
what's in the human body." R. at 86. In light of his inability to define
breath alcohol, one can only conclude that he's expressing that the breath
sample becomes unrelated to the person's blood alcohol level. He also
said that "breath testing instruments are biased against females because
they have smaller lung volumes and that you would get/or the same blood
level, you would get a higher breath level in a female because they have
smaller lung volumes." R. at 87.
Respondent's Br. at 9 (emphasis in original).
In its Order on Expert Witness, the magistrate court stated:
MEMORANDUM DECISION AND ORDER RE: APPEAL - 3
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While the Doctor indicated that he was not going to touch upon those
issues precluded to him by Hardesty, it is clear that the challenge
remained to essentially the same issues; to-wit: is breath testing a valid
measure of intoxication? ...

. . . Based upon Hardesty, the Collli can conclude that the challenge ~while
not specifically related to partition ratio is a challenge to the under lying
theory of breath testing and to the criteria that the legislature has adopted
in order to determine impairment.
Order on Expert Witness at 5-6 (emphasis added).
The magistrate court did not, as Roach alleges, determine Hlastala's testimony
would address partition ratios. Rather, the court recognized that Hlastala's testimony
would challenge the validity of the underlying legislation in Idaho Code§ 18-8004,
thereby having a similar result as an attack on the partition ratio. The magistrate's
conclusion was not in error.
B. Relevance Under Hardesty

Roach next argues the trial court erred in concluding the expert testimony was
irrelevant under Hardesty. He argues Hardesty is distinguishable from this case because
the court in Hardesty was addressing the use of expert testimony to attack breath tests
based on the partition ratio. Roach explains:
The Defendant in this case did not call Dr. Hlastala to testify either that
individuals vary generally in their partition coefficient or that this specific
partition ratio was below the norm. Rather, he called Dr. Hlastala to
testify that the breath alcohol concentration taken from the sample of
exhaled breath has proven to be an unreliable estimator of the alcohol
concentration in the breath because, among other factors, none of that
measurement derives from the alveolar sacs deep in the lungs and the
measured air is highly affected by breathing patterns .

. . The testimony is a scientific challenge to the data obtained by breath
test machines, before the partition ratio is applied to convert such breath
MEMORANDUM DECISION AND ORDER RE: APPEAL - 4
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test data to blood-alcohol concentration by weight.
Appellant's Br. at 14-15. Finally, "The testimony is a scientific challenge to the data
obtained bv breath test machines, before the pmiition ratio is applied to convert such
breath test data to blood-alcohol concentration by weight." Id. at 15.
The State responds that: "Where the statute defines how breath alcohol is to be
measured under the statute and the results meet the legal definition, testimony concerning
a competing scientific definition is irrelevant under the principles of Hardesty."
Respondent's Br. at 13.
I.R.E. 401 provides: "'Relevant Evidence"' means evidence having any tendency
to make the existence of any fact that is of consequence to the determination of the action
more probable or less probable than it would be without the evidence."
Idaho Code § 18-8004 provides:
( 1) (a) It is unlawful for any person who is under the influence of alcohol,
drugs or any other intoxicating substances, or any combination of alcohol,
drugs and/or any other intoxicating substances, or who has an alcohol
concentration of 0.08, as defined in subsection (4) of this section, or more,
as shown by analysis of his blood, urine, or breath, to drive or be in actual
physical control of a motor vehicle within this state, whether upon a
highway, street or bridge, or upon public or private property open to the
public.

(4) For purposes of this chapter, an evidentiary test for alcohol
concentration shall be based upon a formula of grams of alcohol per one
hundred ( 100) cubic centimeters of blood, per two hundred ten (210) liters
of breath or sixty-seven (67) milliliters of urine. Analysis of blood, urine
or breath for the purpose of determining the alcohol concentration shall be
performed by a laboratory operated by the Idaho state police or by a
laboratory approved by the Idaho state police under the provisions of
approval and certification standards to be set by that department, or by any
other method approved by the Idaho state police. Notwithstanding any
other provision of law or rule of court, the results of any test for alcohol
concentration and records relating to calibration, approval, certification or
MEMORANDUM DECISION AND ORDER RE: APPEAL - 5

quality control performed by a laboratory operated or approved by the
Idaho state police or by any other method approved by the Idaho state
police shall be admissible in any proceeding in this state without the
necessity of producing a witness to establish the reliability of the testing
procedure for examination.
(Emphasis added).
The Court of Appeals has held that while challenges to the reliability and
performance of a specific machine are valid, the "general admissibility of the breath
analysis process has been too long established to be subjected to challenge now on the
basis of its scientific acceptability." State v. Hartwig, 112 Idaho 370, 375, 732 P.2d 339,
344 (Ct. App. 1987).
In Hardesty, the defendant was arrested and charged with violating Idaho Code §
18-8004( 1)(a) after a breath test indicated a .15 and .14 percent breath alcohol
concentration. Prior to trial, Hardesty filed a motion to allow expert testimony
concerning the unreliability and variability of the partition ratio used to convert a
person's breath alcohol concentration to a blood alcohol concentration. Hardesty made a
vague offer of proof: arguing that variations in individual paiiition ratios render the
standard petition ratio inaccurate. Without specifically addressing the issue of relevancy,
the magistrate granted Hardesty's motion. On interlocutory appeal, the district court
reversed the magistrate, holding that the expert testimony was speculative and irrelevant.
On appeal from the district court, the Court of Appeals limited the discussion to
"the admissibility of evidence regarding the variability of the partition ratio among
individuals." Id at 708, 39 P.3d at 648. The Court of Appeals explained the legislative
history pertaining to breath and blood alcohol tests and the paiiition ratio as a means of
converting breath alcohol concentration to blood alcohol concentration. Idaho ultimately
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amended its DUI statutes so that when a breath analysis is administered to an individual
suspected of driving under the influence, a determination of per se intoxication is made
by measuring the breath alcohol concentration alone, without any determination of blood
alcohol concentration.
The comi in Hardesty explained:
Under the language of Idaho's amended DUI statute, therefore, a breath
alcohol concentration above the proscribed limit of .08 percent is a per se
violation of the statute regardless of blood alcohol content. Where the
language of a statute is plain and unambiguous, this Court must give
effect to the statute as written, without engaging in statutory construction.
State v. Beard, 135 Idaho 641, 646, 22 P.3d 116, 121 (Ct.App.2001). The
language of the statute is to be given its plain, obvious, and rational
meaning. Id. Accordingly, conversion from breath alcohol concentration
to blood alcohol content is unnecessary, and a person's blood alcohol
content is no longer of sole legal consequence. Hardesty's evidence
regarding the variability of the standard partition ratio is thus irrelevant.
Under I.R.E. 402, evidence that is not relevant is not admissible. Other
courts interpreting DUI statutes that, like Idaho's, define driving under the
influence in terms of a breath alcohol concentration in excess of the
statutory limit have also held that evidence of the variability of the 2100: 1
partition ratio is irrelevant and, therefore, inadmissible. See Cooley v.
Anchorage, 649 P.2d 251, 254 n. 6 (Alaska Ct.App.1982); Ireland, 39
Cal.Rptr.2d at 876; Brayman, 751 P.2d at 298-99; lvfcManus, 447 N.W.2d
at 657.
Hardesty attempts to avoid this result by citing two Idaho cases, which he
claims entitle him to challenge the partition ratio used by breath testing
instruments. First, Hardesty cites State v. Hopkins, 113 Idaho 679, 747
P.2d 88 (Ct.App.1987). In Hopkins, the defendant was charged with DUI
after a breath test showed he had a blood alcohol concentration of .16
percent. On appeal, the sole issue before this Court was whether the
magistrate abused its discretion in refusing to accept a defense witness as a
qualified expert on the Intoximeter 3000. This Court held that the
reliability of the Intoximeter 3000 had been sufficiently recognized such
that it was unnecessary for the state to introduce expert testimony on the
machine's design and methodology in order to establish a foundation for
evidence of a blood alcohol concentration test result. However, in dicta,
this Court stated that the unreliability of the scientific methodology
underlying the design on the Intoximeter 3000, as well as whether the
particular machine used to test the defendant's breath was functioning
properly, were both challenges that could be maintained. This Comi
ultimately held that the witness was qualified as an expert and reversed the
MEMORANDUM DECISION AND ORDER RE: APPEAL - 7
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magistrate's decision.
I-kre, Hardesty's reliance on Hopkins for the propos1t10n that expert
testimony regarding the variability of the partition ratio is admissible is
misplaced. Under Hopkins, Hardesty vvould be entitled to challenge the
scient!fzc methodolog·y underlying the design of the Intoxilyzer 5000 so far
as it measured Hardesty's breath alcohol concentration. Therefore, as the
district court concluded, Hardesty could challenge whether the Intoxilyzer
5000 accurately measured his breath alcohol concentration at the time
Hardesty's breath test was administered. In addition, Hardesty could
challenge whether the particular instrument used to measure his breath
alcohol concentration was working properly at the time of his breath test
and whether his breath test was administered correctly. However, Hopkins
does not stand for the broad proposition that Hardesty was entitled to
challenge the accuracy of the standard partition ratio.
Second, Hardesty cites State v. Pressna!l, 119 Idaho 207, 804 P .2d 936
(Ct.App.1991 ). In Pressnall, the defendant was charged with DUI. At trial,
the defendant testified that during a six-hour period, he consumed
approximately seven beers and two shots of tequila. The defendant's
breath alcohol content was measured by an Intoximeter 3000
approximately five and one-half hours later and showed a breath alcohol
content of .15 percent and .17 percent. The defendant's expert testified
that, after drinking the amount of alcohol the defendant claimed to have
consumed, a man of the defendant's height and weight would have had a
blood alcohol content of between .05 percent and .09 percent. Through an
offer of proof, the defendant indicated that his expert would further testify
that the defendant's blood alcohol level was related to the alcohol content
of his breath. The defendant sought to establish tln·ough the expert's
testimony that that his alcohol content could not have been .10 percent or
more, implying that the results of the Intoximeter 3000 were inaccurate.
The district court ruled that any evidence concerning the defendant's blood
alcohol content, or its relationship to the level of alcohol present in the
defendant's breath, was irrelevant to the question of whether the
defendant's breath alcohol content exceeded the statutory limit, and
excluded the testimony.
On appeal, this Court held that a defendant charged with DUI by proof of
excessive alcohol content was entitled to offer any competent evidence
tending to impeach the results of the evidentiary tests admitted. Thus, this
Court held that in a prosecution for DUI while having an alcohol content
of .10 percent or more as shown by analysis of blood, breath or urine,
evidence of a contradictory alcohol content, otherwise proper, was
admissible for the purpose of impeaching the results of the evidemiary
tests submitted by the state. The probative value of such evidence was leji
to the jury. This Court further held that once a breath test result had been
admitted into evidence, the reliability and performance of the given
MEMORANDUM DECISION AND ORDER RE: APPEAL - 8
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machine was subject to challenge and that the reliability of the process
utilized may also be challenged.
Here, Hardesty's application of Pressnall is overbroad. As the district
court noted in its intermediate appellate decision, the defendant in
Pressnal! sought to impeach the accuracy of his specific breath test result
with evidence that his own blood alcohol content was different than his
breath alcohol content. The district court's ruling in this case also provides
for such a challenge. Here, however, Hardesty also sought to introduce
expe1i testimony regarding the inaccuracy of the standard partition ratio as
it relates to some individuals. Like this Court's holding in Hopkins, the
holding in Pressna!! did not entitle Hardesty to maintain such a challenge
·
FN7
~
through expe1i testunony. ' FN2. We note that, although a person's blood alcohol content is
irrelevant to whether there has been a violation of the prohibition
against driving with a breath alcohol concentration above . 08
found in IC § I 8-8004, our holding does not preclude a person
charged with DU!ji'om introducing a contradictory blood or urine
alcohol concentration test result taken at the time as impeachment
towards the accuracy of his or her individual breath test result.
Thus, our holding in this case should not be read to be inconsistent
with the holding in Pressnall in that regard.

Hardesty's argument is, in effect, a challenge to the legislature's formula
for determining the proscribed alcohol concentration in a person's breath.
Hardesty claims that this formula is a variation of the standard 2100: I
partition ratio used by breath testing devices and that he should not be
prevented from introducing expert testimony regarding the variability of
the standard partition ratio based on the statutory definition of driving
under the influence. This is a challenge to ·what the legislature has
determined to be an element of the crime ofDUI It is uniformly held that
the power to define crime andfzx punishment rests ·with the legislature and
that the legislature has great latitude in the exercise of that power.
Malloroy v. State, 91 Idaho 914, 915, 435 P.2d 254, 255 (1967); see also
State v. Lesley, 133 Idaho 23, 26, 981 P.2d 748, 751 (Ct.App.1999). We
conclude, as did the district court, that allowing Hardesty's expert to
testtfY regarding the variability of the standard partition ratio would be
speculative as it related to Hardesty. Thus, we hold that Hardesty's
evidence challenging the accuracy of the standard partition ratio was
inadmissible and, therefore, the magistrate erred.
Under LC. § 18-8004, Hardesty's proffered evidence of the variability of
the standard 2100:1 partition ratio is irrelevant because a breath alcohol
concentration above the prescribed limit of .08 percent is a per se violation
of the statute regardless of blood alcohol content. Therefore, we hold that
the magistrate erred by granting Hardesty's motion to introduce evidence
MEMORANDUM DECISION AND ORDER RE: APPEAL - 9
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regarding the variability of the standard pari1t10n ratio because such
evidence was inelevant and inadmissible. The district court's intermediate
appellate decision reversing the magistrate's order is affirmed.
Id. at 709-11, 39 P.3d at 649-51 (emphasis added).

First, this Court agrees with the magistrate that although Hlastala was not
testifying regarding the partition ratio, his challenge to the scientific methodology
underlying the breath alcohol test addresses essentially the same issue. 1
Second, the language of Idaho Code § 18-8004 is plain and unambiguous. If an
individual has a breath alcohol concentration of 0.08 or higher, as defined by section 188004(4), that person is in violation of the law, regardless of what that individual's blood
alcohol concentration is.
Third, although Hlastala's testimony would have challenged the scientific
methodology underlying the design of all breathalyzers, it did not specifically impeach
the results of tests administered to Roach individually. Neither did Hlastala attack the
reliability of the given machine.
Like in Hardesty, Roach's argument is based on challenging "the legislature's
formula for determining the proscribed alcohol concentration in a person's breath." Id at

Theoretically, at least, where a statute defines a per se breath offense, it is
not necessary even to allege that a given breath-alcohol level corresponds
with any particular blood-alcohol level. In practice, however, the per se
illegal breath-alcohol level adopted by these new statutes has been 0.1
gram of alcohol per 210.0 liters of breath, or its equivalent, which is the
same level that was previously used to prove a blood-alcohol percentage
of 0.10 percent, based on the 2100 to 1 partition ratio. In effect, if one
accepts the proposition that what is "really" being penalized is blood
alcohol, this type of statute places the 2100 to l conversion ratio in the
statute, rather than in the internal circuitry of the breath-testing machine.
90 A.LR. 4th 155, § 2[a] (notes omitted).
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711, 39 P.3d at 65L Allowing Hlastala to testify regarding the variability of breath
alcohol tests would be speculative as to Roach himself and not relevant to the question of
whether Roach's breath alcohol concentration exceeded the 0.08 limit established by
Idaho Code § 18-8004.
The magistrate court did not err in determining Hlastala's testimony was not
relevant under Hardesty
C. 14th and 6th Amendment Rights

Roach argues that by excluding Hlastala's testimony, the court violated Roach's
14th Amendment due process right to produce relevant evidence and to confront the
evidence against him. Roach cites State v. Ward, 135 Idaho 400, 17 P.3d 901 (Ct. App.
2001) in support of his argument.
The State responds that Ward is inapposite to this case because it discusses
challenges to the performance and reliability of a specific breath testing instrument, not
the testing technique in general.
In Ward, the Idaho Court of Appeals explained:
[O]nce the trial court has made the threshold determination of
admissibility, a defendant is free to attack the reliability and accuracy of
the admitted evidence through the presentation of evidence at trial. See
State v. Bell, 115 Idaho 36, 40, 764 P2d 113, 117 (Ct.App.1988). This
evidence could include concessions elicited on cross-examination of the
officer who administered the test or testimony from a defense expert As
stated previously by this Court:
Obviously the reliability and performance of any given machine is
subject to challenge. If there is evidence that any particular
machine has malfunctioned or was designed or operated so as to
produce unreliable results, such evidence would be relevant both to
the admissibility and the weight of the test results.

State v. Hartwig, 112 Idaho 370, 375, 732 P.2d 339, 344 (Ct.App.1987).
In addition, a party is free to challenge the officer's actions in observing
the suspect for the requisite fifteen-minute period. See State v. Carson,
MEMORANDUM DECISION AND ORDER RE: APPEAL - 11
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133 Idaho 451, 453, 988 P.2d 225, 227 (Ct.App.1999). Thus, a trial court's
"general admissibility of the results of [a breathalyzer test] in no way
limits the right of a party to introduce before the jury evidence relevant to
the weight and credibility of such evidence." State v. Van Sickle, 120
Idaho 99, 104, n. 2, 813 P.2d 910, 915, n. 2 (Ct.App.1991). The burden of
persuading the jury that the test results are accurate remains with the
prosecution. Id
In the instant case, the controversy centers around the use and meaning of
the terms "valid" and "validity." We note the considerable discussion
between counsel for Ward and the magistrate in attempting to distinguish
between "admissibility" and "validity." However, this confusion
notwithstanding, the magistrate's ruling had the effect of preventing Ward
from challenging the accuracy of the breathalyzer test, the weight to be
afforded to the breathalyzer evidence, and the test's overall reliability.
Although it is within the province of the trial court to determine the
admissibility of evidence, it is the province of the jury to determine the
weight, accuracy, and reliability to be afforded the evidence once it is
admitted. The reliability both of the test's results and the process utilized
to obtain the evidence are subject to attack. See Hartwig, 112 Idaho at 375,
732 P.2d at 344. Therefore, having determined that the breathalyzer test
was admissible, the magistrate erred in further ruling that Ward was
prohibited from attacking the accuracy, weight, or reliability to be
afforded to the test results at trial.
Id at 404-405, 17 P.3d at 905-906.
Ward deals specifically with a defendant's right to attack the reliability and

accuracy of an administered test. It does not discuss whether a defendant has the right to
attack the scientific acceptability of breathalyzers generally.
In comparison, in Hartwig, the Court of Appeals held that while challenges to the
reliability and performance of a specific machine are valid, the "general admissibility of
the breath analysis process has been too long established to be subjected to challenge now
on the basis of its scientific acceptability." State v. Hartwig, 112 Idaho 370, 375, 732
P.2d 339, 344 (Ct. App. 1987).
The magistrate court did not violate Roach's 14th and 6th Amendment
rights by excluding Hlastala's testimony.
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D. LR.E. 40 I and 403
Roach argues that Hlastala's testimony was relevant regarding the accuracy and
reliability of Intoxilyzer and the breath test. He adds that the testimony was not unduly
prejudicial.
As discussed above, under the Court of Appeal's holding in Hardesty, the
scientific methodology behind breath alcohol tests is not relevant to a per se violation of
the Idaho DUI statutes. Consequently, the magistrate court did not err in concluding
Hlastala' s testimony was not relevant.

IV.

CONCLUSION AND ORDER

The magistrate's decision to exclude Hlastala's testimony is affirmed.
DATED

this~day of

O.:pr. 1,

2013,

\~~·
·-J
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Plaintiff/Respondent,
NOTICE OF APPEAL

vs.
JAY AL TON ROACH,
Defendant/Appellant.
To:

The above named Respondent, State of Idaho, and its attorney, Bonneville County

Prosecuting Attorney, Idaho Attorney General and the Clerk of the above entitled Court.
Notice is hereby given that:
1.

The above named appellant, Jay Alton Roach, appeals against the above named
Respondent to the Idaho Supreme Court from the District Court's Memorandum
Decision and Order RE:

Appeal entered in this matter on April 26, 2013,

Honorable Dane H. Watkins, Jr. presiding.
2.

The appellant has a right to appeal to the Idaho Supreme Court, and the decision
described in paragraph 1 above is appealable under and pursuant to Rule
1 l(c)(IO).

3.

The issues on appeal include, but are not limited to:
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a.

Whether the Trial Court erred in concluding the expert's testimony was
partition ration testimony.

b.

Whether the Trial Court erred in concluding the expert testimony was
irrelevant under Hardesty;

c.

Whether the exclusion violated Appellant's Sixth and Fourteenth
Amendment Rights to confront the evidence against him and to produce
evidence in his favor.
Whether the exclusion of expert testimony was contrary to I.R.E. §§ 401

d.

and 403.
4.

No portion of the record has been sealed.

5.

The entire reporter's standard transcript is requested in hard copy and electronic
format.

6.

The Appellant requests that the clerk's record include all documents as set out in
Rule 28(2), I.A.R.

7.

I certify:
a.

That service has been made upon all parties required to be served.

b.

A copy of this Notice of Appeal has been served upon the reporter.

c.

The Clerk of the District Court and the Court Reporter will be paid the
estimated fee for preparation of the reporter's transcript and preparation of
the court's record upon notification of the same

DATED this
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